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Ms. Teresa McGary
30 Cons/LGCZH

45.5 This para makes it sound like support Govt Prop Admin is always for
subcontractors. I work on an installation and we get requests for support Govt Proj
Admin all the time and none of them are for subcontractors. They are considered
at "alternate” locations. In this instance we don't need the prime's permission to do
support administration at the alternate location.

9/20/2005
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September 20, 2005

Ms. Laurieann Duarte

FAR Secretariat

General Services Administration
Regulatory Secretariat (VIR)
1800 F Street N.W.

Room 4035

Washington, D.C. 20405

Re:  Proposed Changes to Government Property Provisions —
FAR Case 2004-025

Dear Ms. Duarte:

I am submitting these comments pursuant to 70 F.R. 54878, September 19, 2005,
with respect to proposed revisions to the FAR addressing government property. My
comments pertain exclusively to two issues: (1) elimination of passage of title to property
accounted for in overhead under cost type contracts'; and (2) providing unlimited discretion
in contracting officials to insert the "as is" government property clause in both fixed price
and cost type contracts. Both revisions are inimical to the public interest and, in the case of

' For the past eleven years I have been extensively involved in issues relating to state sales tax "sale
for resale" exemptions and refunds related to overhead property acquired by contractors. I litigated
the only recent ASBCA cases relating to this issue, General Dynamics Corp., ASBCA No. 49339,
97-2 BCA 929,167 (on summary judgment), and National Steel and Shipbuilding Co., ASBCA Ne.
50960 (disposed of by settlement). I served as an expert witness on passage of title on behalf of
Raytheon in Strayhorn v. Raytheon E-Systems, Inc., 101 S.W.3d 558 (Tex. Ct. App. 2003), petition
for review denied, 2003 Tex. LEXIS 320 (Tex. 2003). I have also written extensively on the subject:
Johnson, "Price Adjustment Clauses for State and Local Taxes in Federal Government Contracts;
Aerospace and Taxes Charged to Contracts Through Overhead," 26 Pub. Contr. L. J. 599 (1997);
Johnson and Buie, "Taxes, Refunds, Credits and Cash: Handling the Government's Share of Sales
and Use Taxes Refunded Under derospace Corp. v. State Board of Equalization," 28 Pub. Contr. L.
J. 449 (1999); Johnson, "Cash Versus Credit'; The Application of Federal Appropriations Law to
Refunds and Rebates in Contractor Overhead," 30 Pub. Contr. L. J. 9 (2000); Johnson, "The
Implication of the Virginia State Sales Tax Increase for Federal Contractors," Federal Contracts
Report, Vol. 81, No. 21, p. 2 (June 2004). : )
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the title passage issue, will overturn existing law and result in hundreds of millions of
dollars of increased costs under government cost type contracts.

Title to Overhead Property Under Cost Type Contracts

Under FAR provisions that have been in place since the end of WWII, the
Government acquires title to property acquired by contractors and accounted for in indirect
cost (overhead) in two different ways. For fixed price contracts containing the Progress
Payments clause (FAR 52.232-16) title to overhead property passes pursuant to paragraph
(dQ). IZJnder cost type contracts title to overhead property passes under FAR 52.245-
5(c)(3).

On the basis of these title passage provisions, at least six states’ have exempted
contractor purchases of overhead property from state sales and use taxes. These exemptions,
which are the result of the application of state law and do not involve any federal
constitutional immunity, have resulted in significant savings to the Government under cost
type contracts and subcontracts.* As Just one example, the refunds in California for open
contractor sales tax years following the 1990 decision in Aerospace’ totaled approximately
$500,000,000, much of which related to cost type contracts and inured to the Government's
benefit.® This figure does not take into account the permanent decrease in state sales and use
taxes to be reimbursed by the Government now and in the future, not only in California but
in all of the states that have recognized the derospace precedent. These decreased sales and

? Johnson, "The Implication of the Virginia State Sales Tax Increase for Federal Contractors,"
Federal Contracts Report, Vol. 81, No. 21, p- 2 (June 2004); see also Wyatt, "The 'Three Musketeers'
of Overhead Property: Motorola, Hughes, and Raytheon Cases," Journal Of Contract Management,
p. 23 (Summer 2005).

California, Missouri, Arizona, Maine, Texas and Illinois.
* In Illinois, the exemption was implemented by regulation. See I1l. Adm. Code § 130.2706,
effective August 13, 2001. In California, Missouri. Arizona and Maine, state court decisions resulied
in application of the exemption. Aerospace Corp. v. State Board of Equalization, 218 Cal. App. 3d
1300 (1990); McDonnell Douglas Corp. v. Director of Revenue, 945 S.W.2d 437 (Mo. 1997) (en
banc); Motorola, Inc. v. Arizona Dep't of Revenue, 993 P.2d 1102 (Ariz. Ct. App. 1999); Bath Ircn
Works v. State Tax Assessor, No. AP-00-80 (Me 2000); Strayhorn v. Raytheon E-Systems, Inc., 101
S.W.3d 558 (Tex. Ct. App. 2003), petition for review denied, 2003 Tex. LEXIS 320 (Tex. 2003).
5 Aerospace, supra, 218 Cal. App. 3d 1300.
% Johnson and Buie, "Taxes, Refunds, Credits and Cash: Handling the Government's Share of Sales

and Use Taxes Refunded Under Aerospace Corp. v. State Bd. of Equalization," 28 Pub. Cont. L.J.
451 (1999).
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use taxes have made additional much needed appropriations available to the procuring
agencies for the purchase of vital defense equipment.

The exact provision that has produced this significant savings under cost type
contracts is the following portion of the current clause in FAR 52.245-5(c):

(3) Title to all other property [property other than that to which
the contractor is entitled to be reimbursed as a direct item of cost],
the cost of which is reimbursable to the Contractor, shall pass to
and vest in the Government upon —

(1) Issuance of the property for use in contract
performance;

(ii) Commencement of processing of the property for
use in contract performance; or

(iii)  Reimbursement of the cost of the pro?erty by the
Government, whichever occurs first.

The proposed revision to the FAR would eliminate this provision, and with it the
exemption enjoyed by the Government from sales and use taxes on contractor overhead
property allocable to cost type contracts. The new "all purpose" Government Property clause
at FAR 52.255-1 would now state with respect to passage of title only the following:

(e) Title to Contractor-acquired property. Title to all property
purchased by the Contractor, for which the Contractor is
entitled to be reimbursed as a direct item of cost, under this
contract, shall pass to and vest in the Government . . . .
(emphasis added).

It seems clear that the FAR drafters have failed either to be aware of or focus on the
costly impact of this revision, which would eliminate the state law "sale for resale"
exemption for overhead property allocable to cost type contracts. This conclusion seems all
the more likely, as the regulatory system envisaged by the proposed revisions would defy
both logic and consistency. Thus, no exemption from state sales and use taxes would now be
available for overhead property under cost type contracts, under which the Government

7 See the California, Missouri, Arizona and Texas cases cited in footnote 4, above.
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directly reimburses the contractor with each payment voucher. But the exemption would
continue to be available under fixed price contracts containing the Progress Payments clause,
where the Government shoulders the cost of the taxes only through payment of the contract
price. If the FAR drafters have made a policy decision based on some unarticulated logic that
title should not pass to overhead property under cost type contracts, they should be consistent
in their approach to the same question under fixed price contracts. If the proposed revision
reflects a decision to benefit the state treasuries at the expense of the Federal Government

under cost type contracts, there should be no reason for a different policy under fixed price
contracts.

For these reasons the proposed revision should be withdrawn and full consideration
given to the issues noted.

Government Property Furnished "As Is"

Under current regulations, the "As Is" Government Property clause, FAR 52.245-19,
is permitted to be used only in fixed price, time and materials and labor hour contracts. See
FAR 45.308-2. Moreover, the "As Is" clause may only be inserted in such contracts wherz
the pre-condition of an opportunity for a meaningful pre-contract inspection is met. FAR
45.308-1(b). By contrast, the "As Is" clause may nof be inserted in cost type contracts under
any circumstances. See FAR 45.106(f)(1), mandating the clause at FAR 52.245-5 for cost
type contracts.

Under the proposed revision, contracting officials, in lieu of current law, would have
untrammeled discretion to insert the "As Is" provision in any type of contract without
limitation. Proposed 52.245-1 would state in paragraph (d):

(iii)  The Government mav, af ifs option, furnish
(1) 3 /4
property in an "as is" condition. (emphasis
added).

The quoted provision, included in the new "one size fits all" Government Property
clause, would apply to cost contracts as well as to fixed price contracts. Moreover, the
proposed regulation and clause would no longer refer to the precondition of FAR 45.308- L(b)
mandating a meaningful pre-contract inspection. In addition, as noted above, this
precondition applies only to fixed price, time and material and labor hour contracts. Even if
the provision were determined to continue to be applicable to such contracts, it would have
no application to cost type contracts. Instead, under cost type contracts, the contractor would
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be entirely at risk for the condition of the property, with no contractual right to a pre-
contract inspection.® To impose such a draconian rule on a cost type contractor would
fundamentally alter the nature of cost contracting itself, under which minimum risk is
allocated to the contractor in return for limited fees on estimated cost. Fixed price
contractors may include contingencies in their prices where government property is furnished
"as is." Cost type contractors, however, may not,” and would thus be exposed to far greater
risk than their fixed price counterparts — in effect a contracting world turned upside down. It

seems unlikely that the drafters of the revision have given adequate thought to this bizarre
result.

Conclusion

The two points that this comment addresses share a common thread. By tinkering
with a long-established and well-settled area of government property law in apparent
ignorance of the consequences, the drafters have produced results they could neither have
anticipated nor desired. In the view of this writer, the root of the problem lies in the attempt
to combine the various Government Property clauses into a single cumbersome provision,
blurring and even demolishing the common-sense distinctions that have existed for many
years between fixed price and cost type contracts. Accordingly, I suggest that the FAR
Secretariat withdraw the proposed revision and return it to the drafters for the additional
analysis it merits.

Sincerely,

SMITH PACHTER MCWHORTER & ALLEN, P.L.C.

- /
P \' AN

D A4
}Md C- fohnson

"

¥ The proposed revision does not purport to alter FAR 45.308-1, but the unlimited "option" language
of the new Government Property clause might well be construed to overcome the admonition of FAR
45.308-1 for a meaningful pre-contract inspection. Moreover, the proposed revision does eliminate
FAR 45.106(f)(1), which currently mandates inclusion of the clause FAR 52.245-5, to the exclusion
of FAR 52.245-19, in all cost type contracts. Thus, under the proposed revision, there would be no

limit whatsoever on the Government's ability to insert the "As Is" language in cost type contracts.
® FAR 31.205-7.
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CHARLES A, WASZCZAK

75 Green Valley Drive
Enon, OH 45323-1118
(837) 781-1044
September 26, 2005

General Services Administration,
Regulatory Secretariat (VIR),
800 F Street, NW, Room 4038,
ATTN: Laurieann Duarte,
Washington, DC 20405

Ms Duarte,

Please reference:
» FAR case 2004-025
* FAR clause paragraph 52.245-1(k), “Abandonment of Government Property”

1. The final rule paragraph reads as follows:

“(k) Abandonment of Government property.
(1) The Government shall not abandon sensitive Government property or
termination inventory without the Contractor's written consent,
(2) The Government, upon notice to the Contractor, may abandon any
nonsensitive Government property in place, at which time all obligations of the
Government regarding such property shall cease.
(3) The Government has no obligation to restore or rehabilitate the Contractor's
premises under any circumstances; however, if Government--furnished
property is withdrawn or is unsuitable for the intended use, or if other
Government property is substituted, then the equitabie adjustment under
paragraph (i) of this clause may properly include restoration or rehabilitation
costs.”

2. RECOMMENDATION: Add the following thought or sentence; either as an
additional sentence to (kj(), or as new paragraph (k)(4):
“The Govemment shall not abandon in place any Government property on any
Federal Instaliation.”

3. RATIONALE: The avenue of abandoning Government property with the contractor
is for the convenience of the Government. It permits the Government the flexibility
to optimize economic disposal of certain property held by the contractor. Unless we
plainly indicate with revised language in paragraph (k), some misguided Government
emplayee will attempt to abandon Gavernment property on a Federal installation,
thereby negating the beneficial economic effect. Indeed, the effect of abandonment
of Government property on a Federal installation would mean INCREASED costs of
property disposal accruing to an unsuspecting installation commander or manager.

FAR case 2004-025
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4. HISTORY: Govemment property in the possession of a contractor performing work
on Federal installations, has been incorrectly authorized for abandonment in the past,
causing unnecessary direct and indirect expense to the Government as a result. The
existing FAR clause as well as the existing FAR Part 45 do not directly address this,
leaving it open to obviaus misinterpretation.

CHARLES A. WASZCZAK W

FAR case 2004-025
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*Ralph Nash® To farcase.2004-025@gsa.gov
<rcnash@olg.com> cc
10/08/2005 03:33 PM bce

Subject Comment

Attached is an article | will publish in the Nash & Cibinic Report in November. It contains a suggestion for

1
e

the rewrite of Part 45.  Ralph Nash TAXING DVEHHEAE—PHDPEHTY.PDSIII.wpd
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* POSTSCRIPT III: Title To Overhead Items * Another shoe has dropped in the saga

Costs & Pricing

of the defense industry’s efforts to avoid state taxation by claiming (successfully so far) that the
Government takes title to property charged to overhead on cost-reimbursement contracts and
fixed-price contracts where progress payments are based on costs incurred. We won’t repeat our
argument that the Department of Defense has never has claimed title to such property in Title to
Overhead Items: Confusion Between Accounting Rules and Ownership of Property, 13 N&CR 1
55, Postscript: Title to Overhead Items, 16 N&CR q 19, and Postscript 1I: Title to Overhead
{tems, 17 N&CR q 57, but merely add the new occurrence.
The Proposed Change To The Federal Acquisition Regulation

The long-awaited proposed revision of Part 45 of the FAR dealing with Government
property was issued in 70 Fed. Reg. 54,878, September 19, 2005. As expected, it simplifies and
clarifies this old, complex regulation. With regard to title to property bought by a contractor to
perform Government contracts it contains a nice, straightforward statement in proposed FAR

45.401:

(c) Under cost-type and time-and-material contracts, the Government acquires title to all property to which
the contractor is entitled to reimbursement as a direct item of cost, provided the property acquired

is reasonable, allocable, and allowable (see Part 31). If the contractor is covered by Cost

Accounting Standards, its disclosure statement may affect the charging, and consequently, the title

vesting provisions. [Italics added]
There is no indication in the description of the proposed changes that this is a new rule being
adopted by the FAR Council. It is clearly a clarification of the old clause. See John’s discussion

in
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16 N&CR 9 19 and 13 N&CR 9 55. It makes it crystal clear that the Government does not intend
to claim title to property bought with overhead funds.

If there were any doubt of this, the proposed Government Property clause in FAR

52.245- 1 is just as clear. It states:

(e) Title to Contractor-acquired property. Title to all property purchased by the Contractor, for which the
Contractor is entitled to be reimbursed as a direct item of cost, under this contract, shall pass to

and vest in the Government upon-- (1) A vendor's or supplier's initial delivery of such property to

the Contractor; (2) Issuance of the property for use in contract performance, including the
installation of parts through normal maintenance; (3) Commencement of processing of the

property for use in contract performance; or (4) Reimbursement by the Government for the cost of

the property, whichever occurs first. [Italics added]

The frightening aspect of this clarification is that during the time that it was being
considered by the FAR Council, the Department of Defense had one of its employees submit an
affidavit to the court in Texas stating that it was the Government’s policy to take title to property
bought with overhead funds. In 17 N&CR 9 57 John included the quotation from the opinion that
indicates that the court reliéd heavily on this “evidence.” See Wyatt, The “Three Musketeers” of
Opverhead Property: Motorola, Hughes, and Ravtheon Cases. 3 Journal of Contract
Management 23 (2005), quoting the affidavit and arguing that it was inconsistent for the
Government to propose this revised regulation in the face of the testimony before a court. We
would, of course, reach the opposite conclusion — that it was not only inconsistent but
reprehensible for the Government to submit the affidavit knowing that it did not interpret the
clause as taking title to property bought with overhead funds. The fact that the affidavit deprived

the state of Texas of at least $ 250 million in revenue makes this no laughing matter.
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Apparently the FAR Council doesn’t realize that the title provisions in the Progress

Progress Payments Based On Costs

Payments clause in FAR 52.232-16 have also created confusion and have led to the courts’
rulings on state taxes. See 16 N&CR 9 19. Had they been aware of this, they surely would have
clarified that clause as well. But they didn’t. As John noted in his Addendum to 16 N&CR 919
this leaves the state tax problem half solved and that is a very unsatisfactory solution. It’s time to

clean this mess up once and for all. - RCN
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"Roberts, John Mr" To farcase.2004-025@gsa.gov
<j.roberts@us.army.mil> cc
10/19/2005 01:10 PM bee

Subject Comment - Ref 52.245-1(f)(iii)

Ref 52.245-1(f) (iii):

Discussion: As written, this paragraph creates a potential risk for the
government through use of the phrase "all Government property accountable to
the contract". For instance, in a logistics services type operation where
receipt, storage, loan, and issue of government property on a continuing
basis is a primary function of the contract, the contractor would not be
required to maintain records of the property that was not specifically
furnished to the contractor under the contract.

Recommendation: That the phrase "all Government property accountable to the
contract™ be rewritten to "all Government property in the contractor's
possession, regardless of value".

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blwvd, Bldg 455T
Fort Sill, OK 73503-1899

(580) 442-6901, DSN 639-6901
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"Roberts, John Mr" To farcase.2004-025@gsa.gov
<j.roberts@us.army.mit> cc
10/19/20056 11:02 AM bce

Subject Comment - Ref 45.107(a),(b); 52.245-1,2

Ref 45.107(a), (b); 52.245-1,2:

Discussion: As written, there does not appear to be a provision for
concurrent use of both the 52.245-1 and 52.245-2 clauses for different types
of property provided under a single contract. In practice, there are many
cases in which both numerous items of standard COTS equipment that is
readily available to contractors and could therefore be provided under the
provisions of 52.245-2 as well as numerous items of Unique Federal property
(previously APP) and Sensitive property that is not readily available to
contractors and which the government intends to retain are provided under a
single contract.

Recommendation: That the subject clauses be crafted in such a manner as ‘o
provide for the concurrent use of the provisions of both 52.245-1 and
52.245-2 within a single contract vehicle, or alternatively, that verbiage
be added clarify that these clauses are not intended to be mutually
exclusive, with the provision that property subject to each clause be
separately identified in the contract.

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort 8ill, OK 73503-1899

(580) 442-6901, DSN 639-6901
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"Roberts, John Mr" To farcase.2004-025@gsa.gov
<j.roberts@us.army.mil> cc
10/19/2005 10:45 AM bce

Subject Comment - Ref 45,101, Definition of "Equipment”

Ref 45.101, Definition of "Equipment":

Discussion: The phrase "complete in-and-of itself" would appear to limit
the application of a systems concept to property management in that it
would preclude an assemblage of individual component items that are utilized
together to perform a specific function from being identified as a single
item. If this is the intent, it has the potential to result in a
significant additional amount of work both on the part of government and
contractors to manage each component item individually. Additionally, there
exist certain instances in which property may be furnished without part o:
all of its associated auxiliary or accessory items when those items are nct
required for the specific purpose for which the property is furnished. This
would also appear to be precluded by the proposed definition. If this i:
the intent, it has the potential to result in a significant amount of cos*
to the government to obtain additional items to result in a "complete" item
of property, when those items are in fact unnecessary to the intended use of
that property.

Recommendation: That the phrase "complete in-and-of itself" be replaced
with the phrase "functionally complete for its intended purpose", or
alternatively, the phrase "in-and-of itself" be deleted.

Discussion: 1In the second sentence, the phrase "generally has an expected
service life of one year or more" would seem to be superfluous. If an item
is in fact durable or nonexpendable, service life should not be an issue.
Additionally, the phrase "does not ordinarily lose its identity or become a
component part of another article when put into use" creates additional
confusion and is redundant based on the definition of Material. This
distinction should be based upon the intent of furnishing the item - an item
that would otherwise be considered as equipment should only be considered to
be material if it is in fact furnished for a specific use that will cause it
to lose its identity or become a component part.

Recommendation: That .the second sentence be deleted in its entirety, or
alternatively, simplified to "Equipment does not lose its identity or beccme
a component part of another article when put into use."

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SiL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort Sill, OK 73503-189%

(580) 442-6901, DSN 639-6901
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" "Roberts, John Mr" To farcase.2004-025@gsa.gov
] <j.roberts@us.army.mil> cc
10/19/2005 11:06 AM bee

Subject Comment - Ref 52.245-9(a)(2)

Fel 52.245-9(a) (2):

Discussion: As written, does not provide for the use of original

acquisition cost when such cost can be readily determined for property not
identified in the contract

Recommendation: That the phrase "the original acquisition cost, if it can
be determined, or if it cannot be determined", be inserted between "or in
the absence of such identification,” and "the fair market value attributed
to the item by the Contractor."

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort 8ill, OK 73503-1899

(580) 442-6901, DSN 639-6901
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*Roberts, John Me" To farcase.2004-025@gsa.gov
<j.roberts@us.army.mil> cc
10/28/2005 08:59 AM bee

Subject Comment - Ref 45.102:

Ref 45.102:

Discussion: As a result of the A-76 process, contracts have been crafted
that provide GFP to a contractor for other than the use of the contractor,
i.e., where the items are provided GFP in the contract for the sole purpose
of being loaned back to the government for actual use. Under existing FAR,
and in the proposed rules, this scenario is not anticipated and results in
significant difficulties maintaining a proper chain of accountability from
the government to the contractor and subsequently back to the government.
As the government's ability to hold the contractor liable for loss that
occurs while the GFP is in the possession of the contractor is limited, ard
in any case there is no provision for the contractor to flow responsibility
back to the government, this creates a scenario for significant risk of lass
without accountability or liability.

Recommendation: That procedures be added for flow of accountability from a
contractor back to the government, with the government subject to its
standard internal control methods, and the government
individual/organization with possession of the GFP having pecuniary
liability for the property. Alternatively, that clarification be added
(here or elsewhere) that GFP provided to a contractor is for the sole use of
the contractor (and subcontractors, where applicable) in meeting the
requirements of the contract, and not to act as a repository for government
property intended for actual use by the government.

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort Sill, OK 73503-1899

(580) 442-6901, DSN 639-6901



*Roberts, John Mr" To farcase.2004-025@gsa.gov
<j.roberts@us.army.mil> cc
10/28/2005 09:04 AM bce

Subject Comment - Ref 45.101(b):

Ref 45.101(b):

Discussion: In many instances the Government has a requirement for
utilization data to be maintained as part of its functional authorization
process for the establishment of facilities and acquisition of equipment o
support such authorizations. This paragraph would seem to discourage the
maintenance of such utilization records such as those currently required by
FAR 45.509-2(b) (2). Should a contractor adopt a voluntary consensus
standard that does not provide for the maintenance of such information, the
lack of such information would result in a significant hindrance to the
government for making adequate determinations as to requirements.

Recommendation: That a requirement to maintain utilization data similar -o
that currently identified at FAR 45.509-2(b) (2) be reinstated.

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort Sill, OK 73503-1899

(580) 442-6901, DSN 639-6901
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*Roberts, John Mr" To farcase.2004-025@gsa.gov
<j.roberts@us.army.mil> cc
10/28/2005 08:09 AM bee

Subject Comment - Ref 45.105(b):

Ref 45.105(b):

Discussion: As written, requires the PA to provide a schedule for
completion of correction of deficiencies. Where the PA is not intimately
familiar with the day to day operation of the contractor's facility, this
has a potential to result in the generation of an untenable requirement.
This would likely result in a negotiation process, delaying the amount of

time until correction was completed and as a result increasing the risk the
the government.

Recommendation: Rewrite to provide the option for the PA to request that
the contractor submit (by a specific date) a corrective action plan
addressing the identified deficiences including a completion schedule,
subject to PA review and approval.

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort Sill, OK 73503-1899

{580) 442-6901, DSN 639-6901
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"Roberts, John M To farcase.2004-025@gsa.gov
<j.roberts@us.army.mil> cc
10/28/2005 09:10 AM bce

Subject Comment - Ref 45.301(b)(1):

Ref 45.301(b) (1):

Discussion: As written, this paragraph would appear to indicate that
contractor use of government property other than that furnished under the
provisions of the contract would not be subject to rental on a GOCO
cost-plus-fee contract. In cases where a contractor on a GOCO cost-plus-‘ee
contract is found to be utilizing government property other than that
furnished under the contract, it would seem that rental should be
appropriate.

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort Sill, OK 73503-1899

(580) 442-6901, DSN 639-6901



*Roberts, John Mr" To farcase.2004-025@gsa.gov
<j.roberts@us.army.mil> cc

10/28/2005 10:16 AM bece

Subject Comment - Property Records:

With the elimination of existing FAR 45.105 verbiage, it appears that it may
now become necessary for the Government to maintain its own official
property records separate from the Contractor's records of Government
property, in order to meet the Government's internal record keeping
requirements. If this is in fact the intent, it has the potential to result
in the transfer of a significant amount of work that is currently performed
by Contractors back to the Government. On the other hand, if the
Contractor's recerds are still intended to serve as the Government's
official property records, it would seem that the minimum requirements fo:
those records should be clearly and concisely defined in the FAR both to aid
the Contractor in ensuring that any voluntary consensus standard selected
would meet the minimum record keeping requirements of the Government, and to

aid the Government in determining the acceptability of the standard used by
the Contractor.

John Roberts

Property Administrator

DPTMS Training Branch

ATTN: IMSW-SIL-PLT (TSC)

6607 NW Fort Sill Blvd, Bldg 455T
Fort Sill, OK 73503-1899

(580) 442-6901, DSN 639-6901
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"Randlett, Rodion C (US To farcase.2004-025@gsa.gov

SSA)" cc

<rodion.c.randlett@baesystem

s.com> bee

10/31/2005 03:45 PM Subject COMMENT FOR CONSIDERATION FOR IN THE

FORMULATION OF THE FINAL RULE FAR45 REWRITE

Dear FAR Secretariat,
Thank-you for this opportunity to submit this comment for

consideration in formulation of the final rule regarding the FAR Part 45
Rewrite.

[FAR Case 2004-025]
Federal Acquisition Regulation; Government Property

ACTION: Proposed rule. [Federal Register: September 19, 2005 (Volume 70,
Number 180) ]

[Proposed Rules [Page 54878-54889
Comment for consideration in the formulation of the final rule

Recommend that at 52-245-1 (f) (iii) (A) (3) (Records of Government
property) that the wording be revised to read:

(3) Unit acquisition cost (or reasonable estimate if definite
unit cost cannot be obtained).

Reason: Obtaining an actual unit cost of minor contractor fabricated
items that must be identified and controlled is at times not practical
or possible. This problem is recognized for Government furnished
property in the proposed rules at 45.101 (2) by acceptance of an
estimated fair market value when the acquisition cost is absent.

Respectfully,
Rodion C Randlett, Mgr., Government Property Administration NCA4-3110
BAE Systems
P.0. Box 868
Nashua, WtH 03061-0s6638
(603) 885-2370
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"Myers, Beth TACOM-WVA" To ™"farcase.2004-025@gsa.gov" <farcase.2004-025@gsa.gov>
<beth.myers@us.army.mil> ce
09/21/2005 09:01 AM bce

Subject FAR Case 2004-025

Comment :

FAR 45.201 describes information that must be included in solicitations when
furnishing of government furnished property is anticipated. Request that a
clause be established to provide the information to be included in the
solicitation or modify the current clause to include the information. By
not providing a standard clause, each agency/installation must create their
own clause in order to provide this information.

Beth Myers
Procurement Analyst
Watervliet Arsenal
DSN: 374-4150
518-266-4150
bmyers@wva.army.mil
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- "Olvera, Catherine Ms AFSC" To "farcase.2004-025@gsa.gov <farcase.2004-025@gsa.gov>
<catherine.olvera@us.army.m “barbara.binney@us.army.mil™
it> €C <barbara.binney@us.army.mil>, "Harrison, Gene L Mr AFSC"
11/01/2005 04:36 PM <gene.harrison@us.army.mil>, "Johnson, Melanie A Ms
) bee
Subject FAR Case 2004-025 Federal Acquisition Regulation;

Government Prop erty

1. Some contracting organizations set-up no cost property
management contracts, the current part 45 specifically addressed
facilities use contracts. HQ, AFSC currently utilizes numerous
Facility Use and Consolidated Facility contracts at the
Government-Owned Contractor Operated (GOCO) Army Ammunition
Plants (AAPs) and at the Contractor-owned Contractor-operated
(COCO) plants, respectively, that retain government owned
equipment (GOE) and real property (at the GOCOs) for
accountability purposes. The GOE and real property are used
concurrently under multiple programs and contracts for the
production of ammunition products for the Army, other Services,
and foreign military sales customers. It is impractical and
unrealistic to account for this GOE and real property under each
and every separate production/supply contract since the work is,
has been, and will continue to be produced concurrently. It is
appropriate and prudent to continue with these property
management contracts that can account for and authorize use of
the GOE and real property. These types of contracts also allow
for a central contractual vehicle to track the usage and rent for
those instances when the GOE and/or real property are being
utilized for third party sales.

2. The proposed rule eliminates the definition of facilities and
facilities contracts along with the clauses. We think the
proposed revisions make the application of the Government
property more streamlined. However, we need to ensure that a1 long
with this flexibility it is clear that there is nothing to
prohibit the use of a property management contract.

3. Therefore, we recommend that under the subpart 45.000. Scope
of part - adding a sentence to clarify, "That nothing in this
part prohibits the use of a property management contract".
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"Hughes, Katherine To "farcase.2004-025@gsa.gov" <farcase.2004-025@gsa.gov>

(HHS/OS)" ce

<Katherine.Hughes@hhs.gov
> bce

11/04/2005 03:33 PM Subject Comments on FAR Case 2004-025

HHS submits the following comments on the subject FAR Case:

45.101, Definitions

(1) ". . .consistently applied sound accounting principles."™ The
accepted term is "generally-accepted accounting principles (GAAP). Do cost
accounting standards apply to property accountability? If so, then this
definition should expand to allow for CAS.

Definition of "demilitarization" uses "demilitarization" as part of the
definition. If we do not know what the word means, how does this definit:ion
help us?

Under definitions, "sensitive property" should include sensitive and
classified information.

If "personal property” is not defined elsewhere, it should be defined in
45.101.

45.103(a) (2)is a compound sentence whose halves do not appear to relate t«
each other. Recommend splitting this subparagraph into two.

45.103(a)(5) requires contractors to justify keeping GP not required for
performance of a Gov't contract. What justification could a contractor
provide?

45.104 (b) What does "revoke the Government's assumption of risk" entail?
Why would this compel compliance?

45.107(a) (1) (1) requires insertion of GP clause in all cost reimbursement,
T&M, and LH solicitations and contracts. If GP is not involved, why is the
clause required? Consider especially service contracts where property is
not involved or where the contractor supplies all required property.

Thank you for the opportunity to provide comments on this case.

Kathy Hughes

HHS CAAC Representative

(202) 690-7079

e-mail address: Katherine.Hughes@hhs.gov
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FAR Rewrite Concerns for No. 2004.025.

I have reviewed the FAR proposed changes (FAR 45).

The following are my concerns:

a.

Leading Standards (For whom) Large Contractors, Mid Size Contractors or the
small contractors. Standards for Large Contractors should not be the same for
small. This will put an unnecessary burden on them as well will increase
Governments cost. Any or all changes to procedures, etc. that are currently being
performed will add cost to the Government. Who sets the “Leading Industrial
Standards”.

FAR45.101 (Contractor acquired property change title at end of definition to:
“provided funding or has title”. Gives a clearly meaning to Contractor Acquired
Property.

FAR45.101 Should include a definition of “WIP”,

Subpart 45.5 (b). This needs more clarification as to what resolution the
Contracting Officer can do if a Prime Contractor does not agree to allow the
support property administration.

Part 52, 52.245-1 (Definitions). Should add definitions for Cannibalization and
WIP.

More explanation of how or what is need for Contracting Officers to document
the decision to provide GFP to the contractor. (i.e must each item be listed and
reason for provided the property as GFE). What is are reasons for providing
property that are acceptable?

Submitted by:

David L. Gruntman
8629 Bali Road

Ellicott City, MD. 21043
(H) 410-261-5174

(W) 301-286-3385
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"Goetz, Douglas" To farcase.2004-025@gsa.gov
<Douglas.Goetz@dau.mil> cc
11/07/2005 03:55 PM bee

Subject FAR CASE 2004-025

Dr. Douglas N. Goetz

General Services Administration 7 November 2005
Regulatory Secretariat (VIR),

1800 F Street, NW, Room 4035,

ATTN: Laurieann Duarte,

Washington, DC 20405.

Dear Ms. Duarte:

| apologize for not providing all comments under one cover letter. But as one reads and
analyses the proposed rules other items appear — that before were not visible. So, with
that in mind | have a few additional comments:

1. In FAR 45.000, New Second Sentence — delete the word “PLANT.” The rule
eliminates the concept of “plant” equipment leaving just “equipment.” It appears that
this is an administrative oversight. ‘

2. In FAR 51.106 there is a reference to an “old” clause that this proposed rule
eliminates. Therefore it will be necessary to fix the clause number to reflect new clause
number, i.e., change it to 52.245-1.

3. Under the proposed policy at FAR 45.107(b) specifically the prescriptive
lariguage for the use of the Installations clause, 52.245-2. As a major contributor to this
clause, my original intent was for use ONLY under Fixed Price Contracts. It is
inappropriate for use with Cost Reimbursement type contracts. Therefore, it is
requested that language be added informing the contracting officer that “This clause
should be used ONLY with Fixed Price contracts.”

4. | believe that there is a small problem with the definition of “Property
Administrator” — a couple points here:
a. If the Plant Clearance Officer is defined in FAR Part 2.101, shouldn’t the

Property Administrator ALSO be in FAR 2.1017? | believe that it would be appropriate to
have BOTH located in FAR 2.101 vis-a-vis one in FAR 2.101 and one in FAR 45. |t
maintains consistency.

b. The two definitions need to read identically, except for the responsibilities, i.e.,
‘The PA/PLCO means an authorized representative APPOINTED to..., Versus
ASSIGNED. Since a PA and a PLCO must have a “Certificate of Appointment” there is
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logic to use the word “appointed” in BOTH places.

5. There is no direction for Granting “Relief of Responsibility.

a. There is “implied” direction under 52.245-1(f)(vii)(A) — but that is direction to the
contractor.

b. There is NO direction under FAR 45 — and | am concerned that there will be
confusion over WHO has the AUTHORITY to grant relief. This authority has vested in
the Property Administrator for decades and the process has worked quite well.

C. Therefore, | would recommend that a new Para (c) be added to 45.104 which
will read, “When the PA determines that a reported case of loss, damage or destruction
of Government property constitutes a risk assumed by the Government the PA shall
notify the contractor in writing that they are granted relief of responsibility in accordance
with 52.245-1(f)(vii) as the risk of loss is the responsibility of the Government.” Where
the PA determines that the risk of loss is not assumed by the Government, the PA shall

forward a recommendation requesting that the contracting officer hold the contractor
liable.”

If you require further information, comment or explanation of any of my comments or
suggestions | would be glad to provide assistance. | can be reached by phone at my
work number of 937-781-1077 or by e-mail at Douglas.Goetz@DAU.MIL.

Respectfully submitted,

Douglas N. Goetz, Ph.D.
Professor of Contract and Property Management
Defense Acquisition University

Dr. Douglas ¥. Goety

Professor of Property Management
3100 Research Blvd.

POD 3, 3rd Floor

Kettering, OH 45420
®937-781-1077

£937-781-1069

Douglas.Goetz@dau.mii

ses

FAR REWRITE COMMENTS 2. pdf
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Dear FAR Council:

Below please find my comments - | have also included them as an
attached pdf file.

Thanking you in advance,
Dr. Douglas N. Goetz

Dr. Douglas N. Goetz

General Services Administration
Regulatory Secretariat (VIR),
1800 F Street, NW, Room 4035,
ATTN: Laurieann Duarte,
Washington, DC 20405.

Dear Ms. Duarte:

| greatly appreciate the opportunity to comment on the Proposed FAR
PART 45 and the applicable clauses. Having worked on numerous
committees and efforts over the past decade to accomplish this task |
must congratulate you on these efforts. The current existing FAR Part 45
had numerous areas in dire need of correction and improvement. |
believe that many of these deficient areas have been addressed in this
rewrite effort. For that | am most grateful — and commend your efforts.

| would like to first provide comments in regard to the Government
Property clause, then address the requirements of FAR Part 45, and lastly
the elimination of a number of Government Property related clauses that
are proposed for elimination. Where | have made suggestions regarding
the wording of a sentence | have done so by italicizing the word(s) to
delineate the suggested change.

THE GOVERNMENT PROPERTY CLAUSE — 52.245-1
1. FAR 52.245-1, the Government Property clause.
a. Paragraph (b) entitled “Property management” provides
a wonderful framework for a property management system —
and | commend the committee for their efforts in this
paragraph.

i. There is one weakness due to
historical use of a word that has become a standard
industry practice in all “Systems” type applications,
not just in this property system. That word is
“Procedure(s).” ISO, a quality standard that is
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accepted and consistent throughout the world applies
a "Systems” approach to quality — and yet ISO is quite
specific in its application through “Procedures.” For
clarification it is recommended that the word
“procedures” be added to paragraph (b)(1) -- the third
sentence to now read “In doing so the contractor shall
initiate and maintain the processes, systems,
procedures, records and methodologies...."

ii. Another concern in regard to
the use of Voluntary Consensus standards (VCS) and
Industry Leading Practices (ILP) as set forth in (b)(1).
| commend the committee for inclusion of these new
opportunities and requirements to define the world of
Property management. And though | support this
concept one needs to be aware that other “drivers”
exist out side of VCSs and ILPs. It has already been
brought to my attention with a number of VCSs
conflicts with other requirements, e.g., a VCS on
administrative control of assets with a statutory rules
on Arms, Ammunition and Explosives and statutory
rules on environmental issues. Therefore, to ensure
that the world of Government Property does not run
afoul of the law it is requested that the last sentence
of paragraph (b)(1) be amplified to read “... consistent
with voluntary consensus standards, industry-leading
practices and standards for Government property
management except where inconsistent with law or
regulation.”

b. Paragraph (c) of the Clause entitled Use of Government
property uses a problematic word — “cannibalize.” Many
people have their own preconceived notions of what
constitutes cannibalization. Used in this clausal context it is
nebulous and vague. Therefore, it would be wise and
prudent to include a Definition of this term in the clause to
prevent confusion. There are numerous definitions found in
DoD regulations that could be used including those found at:
DoD 4160.21-M, AF Policy Directive 21-1, and the Joint
Services Regulation of Army Regulation 735-11-2DLA|l
4140.55SECNAVIST 4355.18AAFJMAN 23-215, which also
address the FINANCIAL implications of such actions. The
DoD Disposal Manual's definition reads “Cannibalize. To
remove serviceable parts from one item of equipment in order to
install them on another item of equipment. The removed item
shall be replaced.” This version of the definition would need
to be modified as in many instances the removed item is
NOT replaced - rather the carcass is scrapped. Therefore,
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the committee would need to temper the definition as it
applies to the world of Government property in the
possession of contractors.

c. Paragraph (d) entitled “Government furnished property
(GFP)” could use some further clarification and amplification.
The clause discusses the “warranties” the Government
makes in regard to GFP, including the issues of suitability for
use and timely delivery. Quite clearly the Government bears
these responsibilities when it directly furnishes GFP to the
contractor.

i. Yet, there are many instances
where the contractor ACQUIRES property, which
upon contract completion or other event is converted
to GFP generally through transfer to another contract
with the same contractor. It would appear to be
problematic for the contractor to have acquired this
property originally as CAP, or even fabricated it for
said Government contract, and then process it
through their inspection system — only to, upon its
transfer to another contract as GFP, claim that it was
not “suitable for use.” Yet, such is a potential
consequence of the proposed rule.

ii. Itis recommended that
additional language be added to this paragraph of the
clause that states “The warranties of suitability of use
and timely delivery of Government furnished property do
not apply to property acquired or fabricated by the
contractor as contractor acquired property and
subsequently transferred to another contract with this
contractor.” You would need additional language to
clarify this change in FAR 45.106, Transferring
Accountability, for the direction of the Contracting
Officer and Government.

iii. Another issue that needs to be
clarified is in regard to the paragraph (d)(3)(ii). Under
the proposed language the contractor is required to
inspect the property upon RECEIPT and then, within
a reasonable period of time, notify the government of
a “not suitable for use condition.” There are
numerous instances where property is received and
CANNOT be inspected, i.e., Machinery that requires
INSTALLATION and “Powering up” before a
determination of suitability can or may be made. Itis
recommended that additional language be added to
the paragraph similar to the current facilities clause
language (FAR 52.245-7(1)(2)) entitied
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“Representations and Warranties.” This paragraph
requires the contractor to notify the Government
within 30 days of “RECEIPT AND INSTALLATION” of
the equipment. In the proposed clause the language
under paragraph (d)(3)(ii) could be modified to read
“In the event Government furnished (Note — | changed
this to GFP from property as property is too broad of a
term) property is received by the Contractor, or for
Government furnished equipment after receipt and
installation, in a condition not suitable for its intended
use, the Contracting Officer...."
d. Paragraph (e) entitled “Title” appears to be lacking &
“condition” for application. It appears that under ANY type of
contract the Government takes title to property charged
direct. The policy under FAR 45.401 correctly states the
intent of the Government. Unfortunately, the language in the
clause reads far more broadly with NO discussion that the
title provision only applies to Cost Reimbursement or Cost
Sharing contracts.

i. Itis recommended that the
language in paragraph (e) be amended to read
“Under cost reimbursement, and cost sharing contracts
title to all property purchased....” This would clarify
the application of the Title provision to the Cost world
vis-a-vis the Fixed Price environment. Unless the
Government intends to take title to all Property under
both Fixed Price and Cost Reimbursement contracts it
is recommended that we use language that clearly
limits the clauses TITLE application to cost
reimbursement contracts.

ii. In addition, with the
emergence of greater use of Time and materials
contracts an additional clarification is required in this
contracting environment. T&M contractors have been
found to have acquired equipment under T&M
contracts charging it directly to that Government
contract. This has been discovered to be an on-going
problem due to the nature of that contracting process.
Certainly this is not the anticipated outcome of this
contractual vehicle. An additional sentence should be
added to the title paragraph clarifying that “when this
clause is used with T&M contracts contractors shall only
acquire material for direct charge to the contract.” (As
the name implies)

e. Paragraph (f) of the clause deals with contractor plans
and systems. It also does an excellent job in bringing
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together a number of disparate regulations. There are a few
items that require further clarification to make this an even
better document.

i. Paragraph (f)(1). | need to
reemphasize the criticality of including
PROCEDURES in this discussion. | have already
heard contractors discussing that they no longer need
written procedures — just a plan and system. A plan
and a system are inadequate without the written
procedures that create a baseline for APPLICATION.
Once again, this is standard industry practice, even
more so in the government as we have written
procedures for everything, and, as a voluntary
consensus standard -- an ISO requirement. | would
recommend that the first sentence of this paragraph
(f)(1) be modified to include “property management
plans, systems and procedures, at the contract....
Please note that in Paragraph (g) of the clause you
allow the Government access to the contractor’s
premises... for the purposes of... evaluating the
Contractor’s property management systems,
PROCEDURES, records.... Also in FAR 45.103(b)
you address the requirement for PROCEDURES.
Therefore it seems to have some logic to specify the
requirement for PROCEDURES in the clause at
Paragraph (f)(1) to ensure consistent application.

ii. Paragraph (f)(1)(ii) entitled
“Receipt of Government property” has a number of
processes embedded within it — including the
receiving of Government property, the Identification of
Government property and the handling of
discrepancies incident to the receipt of Government
property. The issue in this paragraph is with the
concept of IDENTIFICATION in that it may take on
two different perspectives: 1. — the visual act of
looking at an asset and determining that it is
Government property as it enters the contractor’s
premises and stewardship and 2. the PHYSICAL act
of identifying an asset. While under the current FAR
there is a concrete requirement to address this latter
issue, no such requirement is imposed under the
proposed rule. Under the current rule at FAR 45.506,
a number of requirements exist. These include the
visual act of identifying the Government property — but
also include the requirements of MARKING the
Government property with a indication of Government
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Ownership, for some classes of property — a Serial
Number, and the overarching concerns of the
identification being securely affixed, legible and
conspicuous.
1. The historical aspect of the first
requirement of an indication of Government
ownership was in an attempt to prevent and
preclude unauthorized use. If the worker on
the floor does not have a clear indication that
an asset is Government owned — there is a
higher probability of unauthorized use, making
the contractor liable for penalties under the
Uses and Charges Clause, FAR 52.245-9.
Though we may assume that a contractor will
physically identify the Government asset(s) — in
all practicality the contractor may not physically
identify (directly mark as Government owned)
the asset due to the potential different
interpretations of the requirement. This
paragraph could be easily corrected and
clarified with an addendum to read, “physically
identify the property as Government property with
an appropriate identification, e.g., stamp, tag or
mark or other identification that is legible,
conspicuous and securely affixed.”
2. The second issue is that of a serial
number. Serial numbers are random and
varied amongst the thousands of defense
contractors, let alone the entire contracting
world. Though we generally do not require the
contractor to use a specific numbering system
for items used during the life of a contract
(Though for some items we do for configuration
control — mostly deliverables), some form of
numbering system is critical. This requirement
should be added to the clause as part of a
proper identification system. Some suggested
language to allow for flexibility, “Contractors
shall have a consistent identification numbering
system for all Government owned equipment,
special test equipment and special tooling. If ltems
are contained in a standard agency identification
system the contractor may use that identification
number, in lieu of creating a new number. "
Please note that the UID requirement DOES
NOT suffice in this application as serial
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numbers ARE applied to a multiplicity of items
below the current UID threshold of $5,000,
e.g., just turn over your laptop computer as an
example.
iii. Paragraph (f)(1)(iii) entitled
“Records of Government property” requires a bit of
clarification under paragraph (f)(1)(iii)(B). This
paragraph discusses an old property management
technique for MATERIAL that is commonly referred to
as a “Receipt and Issue” system. Paragraph (B)
carries this system over to the new rule — but it
appears awkward and incomplete to the non-property
person. | would add a heading to this paragraph of “
Use of a Receipt and Issue System for Governmeit
Material .’ In addition, | would modify the word
“formal” as used in the paragraph to either “srock
record " Or “perpetual inventory property records ." The
use of the word “formal” begs the question — what is a
formal record versus an informal record? While the
terms “stock record “ or “perpetual inventory property
record " are found in numerous commercial material
management texts and references — as well as the
Current FAR under FAR 45.501 — stock record.
iv. Paragraph (f)(1)(vi) entitled
“Reports” requires a bit of clarification under
paragraph (f)(1)(vi)(B), (C) and (D).” Sub-paragraph
(B), (C) and (D) of this paragraph discuss not so
much a REPORT or Reporting Requirement imposed
upon the contractor — rather it is DIRECTION to the
contractor in the handling of Government property
that has been damaged or destroyed. As such |
would recommend that ALL of Sub-paragraphs (B),
(C) and (D) be moved to Paragraph (h) as a NEW
Paragraph (2}, (3) and (4) under this heading and
renumber the existing Paragraph (2) to a new
Paragraph (5).
v. Paragraph (f)(1)(viii) entitled
“Utilizing Government property” has three processes
embedded within it — Use, Consumption and Storage.
1. One critical process that has been omitted
from the proposed rule is that of movement. In
point of fact, during movement the risk of loss,
damage and destruction of Government
property is at its greatest. A perfect example of
this was the $500 Million dollar satellite located
at a defense contractor site that in the process
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was NOT properly moved such that over $130
million dollars of damage was caused in that
internal move process. The Government was
responsible under the existing Government
property clause for that “loss, damage and
destruction” and the issue of whether the
contracting agency has the money to repair or
make this satellite usable is still ongoing.
Though we call out “utilize” and “consume” and
“store” Government property — we make no
mention of controlling the process of moving
that Government property — either internally
through a move ticket or externally through a
shipping document. It is recommended that
the process of movement be added to
Paragraph (f)(1)(viii) as follows “The Contractor
shall utilize, consume, move and store Governinent
property.... "

2. The second issue that requires resolution
within the proposed rule is the concept of
“‘commingling.” Under the current FAR there is
a rather strict prohibition regarding the
commingling of Government property with
other property. This primarily applies to
material where through the commingling
process Government owned material loses its
identity as to ownership. As such, when a
contractor consumes material and it fails in
test, the logical solution is for the contractor to
claim that it was Government property —
though this would be impossible to prove.
Therefore commingling of material should be
allowed only under very limited situations — one
of those being the Material Management
Accounting System (MMAS) authorized under
DFARS 252.245-7004. In this situation
Government owned material MAY be
automatically commingling, without the
Property Administrator’s approval. Why?
Because the MMAS has a requirement for the
contractor to establish an algorithm to assign a
proportional share ratio for all of the
commingled material such that the
Government does not bear all of the risk of
loss, even for contractor owned material. This
is a very efficacious process. There fore |



would recommend the following language be
added as a new paragraph under (f)(1)(viii)
new (B) — “Unless otherwise authorized in this
contract or by the Property Administrator the
contractor shall not commingle Government
property with property not owned by the
Government.”
vi. Paragraph (f) Contractors
Plans and Systems. This section does a wonderful
job bringing together what previously was a disjointed
fragmented requirement. Realizing that under the
proposed rule that contractor’s Property Management
System(s) is/are no longer “Approved” by the Property
Administrator -- caution is urged in leaving a
contractor to act wantonly in regard to that system. In
other words, there should be a requirement for the
contractor to notify the Government prior to making
any changes to the system that has been found to be
adequate or compliant with the terms and conditions
of the contract. No such requirement exists in the
proposed language.
1. Though it is understood that we do NOT
want the contractor’s system to be a stagnant,
static system but rather a vibrant changing,
constantly and continuously improving system
— that should not be done at the cost of wanton
disregard for good systems management.
2. With that in mind there are numerous other
examples, where even though the “system”
was NOT approved (Nor disapproved) there is
a Government requirement that the contractor
NOTIFY the Government prior to making any
SIGNIFICANT changes. This would alleviate
the concerns that EVERY change, no matter
how small, would need to be reported. The
best example and one closest to property that |
could find was the Material Management
Accounting System (MMAS), DFARS
252.242-7004. This system is neither
approved nor disapproved — similar to the
proposed property system concept. But the
writers of the MMAS were wise enough to
realize that even the best systems, left
unwatched, could be problematic. The MMAS
has a notification requirement under the clause
at 252.242-7004(c) entitled Disclosure and



P25 M-

Maintenance requirements. It states “The
Contractor shall -- (3) Disclose significant
changes in its MMAS to the ACO at least 30
days prior to implementation.” The term
significant is and can be broadly interpreted —
but | believe that it allows the contractor and
the Government sufficient flexibility to apply
this rule. Certainly if it is good enough for the
MMAS (And other Governmnent system
requirements) it should be applicable to
systems that control hundreds of billions of
dollars worth of property owned by the
Government. Since the ACO is the final say in
the MMAS this requirement could be easily
tailored to the Contractor’'s PMS where the PA
has authority. Therefore, it is recommended
that a new paragraph (f)(1)(E) be created that
reads “The Contractor shall disclose significant
changes in its PMS to the Property Administrator
30 days prior to implementation. ”
f.  Paragraph (g) deals with the Government'’s “Systems
Analysis” of the contractor’s operation. The proposed clause
states, “The Government shall have access to the
Contractor's premises, at reasonable times, for the purposes
of reviewing, inspecting and evaluating the Contractor's
property management systems, procedures, records, and
supporting documentation.” Though implicit within this
paragraph is the requirement to allow the Government
access to the GOVERNMENT PROPERTY - no where this
is an EXPLICIT requirement. It is recommended that
additional verbiage be added to read ““The Government
shall have access to the Contractor's premises and all
Government Property , at reasonable times...."

FAR PART 45
2. FAR Part 45 Comments:

a. FAR 45.101 — “Contractor Acquired Property.” The term
has been cited as confusing for decades. Contractor
Acquired Property (CAP) has been misconstrued to be
property OWNED by the Contractor. The term could be
better entitled “Contractor Acquired Government Property”
clearly describing, in its title, that even though the contractor
is acquiring it — it is Government Owned — Government
Property. Note — this would require a number of name
changes in the Clause and the Regulation.
b. FAR 45.101 - “Property.” Though this definition has
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been in existence for decades, it too is incomplete in today’s
technologically driven society. Software, data, and source
code are becoming more and more embedded within out
society — and the procurement process.

i. Much discussion has arisen
regarding “Is software acquired by the contractor
Property and Government Property as defined in FAR
Part 457" It would provide clarity to both the working
Contractor and Government employee if a statement
were made that, “For the purposes of this FAR Part
software is not considered Government Property and is not
controlled in accordance with this clause. Other clauses
direct the management of software and data acquired or
produced under Government contracts. ” Similar to what
is done for progress payments and performance
based payments — a statement of NON-INCLUSION
as Government Property. Now, it is recognized that
the definitional portion may not be the most
appropriate location for this statement. As such, an
alternate location is recommended at FAR
52.245-1(b) creating a new (4).

ii. My concern here is that no
one has offered clarifying direction in this regard.
This would be the perfect time to resolve that issue.

c. FAR 45.104. Responsibility and liability for Government
property. This regulatory section requires a change to
Paragraph (b). Paragraph (b) has two separate and distinct
thoughts in it that should be divided. The first sentence
deals with the revocation of the Government’s assumption of
risk. The second sentence deals with Prime and
subcontractor risk of loss relationships. The two thoughts
are disparate and should be two separate paragraphs (b)
and (c).

d. FAR45.105. Analysis of Contractor’s Property
Management System.

i. | would re-title this paragraph
since it is really not addressing ONLY the Analysis of
the Contractor's PMS. Rather this section addresses
the Analysis and CORRECTION of a Contractor’s
PMS..

ii. The more critical concern with
this section is the removal of the formal notification to
the contractor on the Government withdrawal of the
assumption of risk. This action is NOT to be taken
lightly nor tossed off as a simple act. Under the
current rule this notification MUST be done by
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certified mail, addressed to the contractor's
managerial personnel — see FAR 52.245-2 (Alt. |)
(9)(4)(i) and 52.245-5(g)(3)(i). This action, this step is
CRITICAL to protect the Government'’s best interests.
The use of Certified Mail is found in numerous
locations through the FAR and DFARS. These cites
include: FAR 3.705, FAR 11.403, FAR 19.302, FAR
33.211, FAR 49.102 and DFARS 222.406-8, DFARS
249.109-7 to list just a few instances. A number of
these instances do not bear the same financial impact
as the withdrawal of the Government’s assumption of
risk where it may potentially impact a contractor for
BILLIONS of dollars worth of Government property in
a contractor’s possession, e.g., Raytheon in Arizona,
Lockheed Martin in Fort Worth Texas, and many other
contractors. It is respectfully requested that
Paragraph (c) be modified to include the requirement
for notification by Certified Mail.

e. FAR 45.107 Contract clauses.

i. Paragraph (c) addresses the
use of the “Uses and Charges Clause,” FAR
52.245-9. | agree with the committee in requiring the
use of the clause when rental of Government property
is contemplated. | would recommend that the clause
become MANDATORY for all contracts that furnish
Government Property or authorize the acquisition of
Government property.

1. More Specifically, | would require it as a
mandatory clause under all Cost
reimbursement type contracts and any Fixed
Price contract that requires the use of
52.245-1.

2. Itwould NOT be necessary for use under
Time and Material contracts as the only
property to be acquired under that type of
contract would be material — where the
charging of rent would be inappropriate.

ii. | would respectfully request
that the Committee consider adding language
regarding the use of the Government Property clause
in FAR Part 12 contracts. Currently, we are seeing an
explosion of FAR Part 12 contracts that furnished or
even authorize the acquisition of Government
property — some even containing cost reimbursement
line items within the FAR Part 12 contract. | do not
believe it of value to argue whether or not these are
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legitimate FAR part 12 contracting actions — only that
itis happening. As such a direction could be included
here as a new subparagraph under 45.107(a)(1)(iii) to
be read in concert with the previous reference Stating
“FAR Part 12 contracts where Government Property
that exceeds the simplified acquisition threshold is
furnished or where the contractor is directed to
acquire property for use under this contract that is
titled in the Government.”

FAR 45.501 Support Government Property
Administration. Though the Support Property Administration
function has been a well documented and accepted practice,
it is my belief that the discussion of this process is
inappropriately located in FAR Part 45.

i. Ifitis going to provide
direction to the Contractor — then it belongs in the
Government Property clause. Nowhere in the clause
is there ANY discussion regarding Support Property
Administration and the contractor’s actions either to
request this or to agree to it. It would be appropriate
to include language in FAR 52.245-1(f)(1)(v) entitled
Subcontractor control. A new Paragraph (C) could be
incorporated at this cite which would address the
issue of a Support Property Administration. “Though it
is the contractor’s responsibility to properly administer
and manage its subcontracts and subcontractors, the
Government may provide Government property oversight
at a subcontractor location through the Support Property
Administration process, when the conditions in FAR
42.202(e) are met. The prime Contractor shall request the
assistance of its cognizant Property Administrator in
writing when Support Property Administration is desired .
The Government may also request the permission of the
prime contractor to perform the support property
administration function at any of its subcontractors
possessing Government property accountable under its
contracts.”

ii. InFAR 45.501(b) it appears
that the Property Administrator reports to the
Contracting Officer if the Prime contractor does not
want the Property Administrator to be perform a
Support Property Administration role. | am confused
— Why would the Government be upset with the
contractor for doing the work it originally agreed to
do? For me to completely understand this paragraph
| would require further detailed information. Not
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having that information, | would request that
paragraph (b) be deleted.

OTHER GOVERNMENT PROPERTY RELATED CLAUSES

3. PROPOSED ELIMINATION OF THE SPECIAL

TOOLING CLAUSE.
a. | read with interest the Government’s request regarding
the potential elimination of the Special Tooling clause, FAR
52.245-17. | would support the elimination of the 1989
Version of the ST Clause that is in the current version of the
FAR. |1 DO NOT support the elimination of the 1984 Version
of the ST clause that the Department of Defense is using
through a Deviation that has been in force and effect since
1990. -
b. The Special tooling Clause, often referred to as the
“Right to title special Tooling Clause” is a very useful
contracting tool and a valuable cost savings vehicle to the
Government. The Purpose of this clause is very specific — in
Fixed Price Negotiated contracts, where the Government
negotiates with the contractor for a deliverable end item, the
contractor will invariably build in through their negotiations,
costs for UNIDENTIFIABLE Special Tooling (ST). The
Contractor knows through their estimating and engineering
system(s) that they will need ST for this contract. But, at
time of contract award the ST is unidentifiable to EITHER the
Government or the contractor. If the ST items WERE
identifiable, then they would be listed as a LINE ITEM or
CLIN in the contract. But they are not. Yet, the Government
pays for and funds the contractor for that UNIDENTIFIABLE
ST. If this clause is deleted as a FAR clause — then the
Government is giving up millions of dollars of procurement
funds paying for ST that the contractor will now own and
could then use to limit its future competition — even though
the Government paid for the ST. The ST Clause allows the
Government to exert its “Right” to claim title to that
previously unidentifiable ST, which is now KNOWN at the
time of contract completion. Using this option the
Government now has Government owned ST, that it paid for
through the negotiation process, which it can use to further
enhance its competition for various weapon systems. In the
hands of smart contracting officers this clause is extremely
valuable to the Government.
c. Itis recommended that the ST clause be retained for use
by the Government. Numerous major Fixed Price programs
use the ST clause very effectively — the F-16 program with
Lockheed Martin in Fort Worth Texas being a perfect
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example.

d. In point of fact, there was a previous DAR case that
Merged the “Right to title concept” for both Unidentifiable ST
with unidentifiable Special Test Equipment (STE). Producing
a clause whereby the government paid for the option of
taking title to BOTH ST and STE, at the decision of the
Government contracting Officer.

e. If we fail to incorporate a clause whereby the
Government does NOT have the right to title for ST or STE
under Negotiated contracts where monies have been
included then | would respectfully request that the costs of
unidentifiable ST or STE be handled as an overhead
expense vis-a-vis the Government paying for it under the
negotiations and obtaining no benefit from the funding.

4. My last concern is with the elimination of Facilities
contracts. If it is decided that all facilities contract direction and
guidance is eliminated there are numerous other references that
would need to be eliminated. | am sure that the committee is
aware of these other references but some of these include, but
are not limited to:

a. The references in

i. FAR4.804-2
ii. FAR 14.502
ili. FAR 22.405
iv. FAR 23.704
v. FAR 31.106
vi. FAR 35.104

vii. FAR 42.320(a)(30) regarding
Facilities Contracts
viii. FAR 43.205
ix. FAR 51.107
b. The FAR clauses at:
i. 52.216-13 and -14
ii. 52.249-11
c. Numerous references in the DFARS including
i. 204.7003 Basic Pll number
ii. 239.7402 Policy.
iii. Numerous References in
DFARS 245

5. Lastly, since the committee eliminated the definition of
“facilities” from FAR Part 45 it will be necessary to include in
FAR Part 2 a definition of facilities as the word is used
thousands of times throughout the FAR with no definition
provided.



6. If you require further information, comment or
explanation of any of my comments or suggestions | would be
glad to provide assistance. | can reached by phone at my work
number of 937-781-1077 or by e-mail at
Douglas.Goetz@DAU.MIL.

Respectfully submitted,

Douglas N. Goetz, Ph.D.
Professor of Contract and Property Management
Defense Acquisition University

Dr. Douglas N. Goetz

Defense Acquisition University
Professor of Contract Management
Mid West Campus

3100 Research Boulevard

Kettering, OH 45420

' 937-781-1077

'FAX 937-781-1090

@ E-MAIL Douglas.Goetz@DAU.MIL
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General Services Administration
Regulatory Secretariat (VIR),

1800 F Street, NW, Room 4035,
ATTN: Laurieann Duarte,
Washington, DC 20405.

Attached are my comments on FAR Case 2004-025
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COMMENTS: Proposed Rule (FAR Case 2004-025)
45.104 Title to Government Property

Change as follows:

"Under fixed price type contracts, the contractor retains title to all propeny
acquired by the contractor for use on the contract, UP UNTIL THE TIME THAT
SUCH PROPERTY IS RECEIVED, DELIVERED AND ACCE/

OF THE DELIVERABLE END-ITEM BY THE GOVERNMEN |

Rationale: Greater clarity.

52.245-1, Paragraph (viii): "...relieved of stewardship for Government property
when such property is - (A) Consumed or expended, reasonably and properly, or
otherwise accounted for, in the performance of the contract as determined by the
Property Administrator, including reasonable inventory adjustments."

Change as follows:
"...relieved of stewardship for Government property when such property is -

(A) Consumed or expended, reasonably and properly, or otherwise accounted
for, in the performance of the contract , including reasonable inventory
adjustments of MATERIAL, AS DETERMINED BY THE PROPERTY
ADMINISTRATOR; AND/OR A PROPERTY ADMINISTRATOR GRANTED
RELIEF OF RESPONSIBILITY FOR LOSS, DAMAGE, DES TR

THEFT."

Rationale: This recommended change makes the paragraph more
comprehensive. It also allows for the proper and necessary distinction between
true losses of equipment with normal physical inventory adjustments of material,
e.g., nuts, bolts, washers, screws, etc. Surely we don't want contractors to
provide us with the reports required in Paragraph (vi) Reports, for normal
variation. If the PA suspects otherwise, he/she can still require the contractor to
produce the report, write-up the contractor, etc.

45.101

Change definition of Equipment , as follows:

“Equipment. Tangible assets that are functionally complete for their intended
purpose, durable, and nonexpendable. Equipment generally has an expected

service life of one year or more; is not intended for sale; does not los
its identity or become a component part of another article when put into use. "
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Rationale: Greater clarity
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"Dianne Blankenstein” To farcase.2004-025@gsa.gov
<blankenstein@prodigy.net> cc
11/14/2005 09:19 PM bce

Subject Comments on FAR case 2004-025

[ have read with interest the proposed FAR rewrite case 2004-025. On the whole | believe it
is a good idea, but as a tax payer I have some concerns in a few areas. I have read the ASTM
standards and believe they are adequate to protect the interest of the Government in most cases.
but somewhat lacking in others. In those areas I believe the FAR needs a little more guidance.

I do like the one property clause for both cost and fixed price contracts, and the fact the clause
contains all the provisions to be applied instead of referring to and/or incorporating another
portion of FAR the way the current clauses do.

I do wonder why the words adequate and inadequate are being changed from satisfactory and
unsatisfactory, and why Agency Peculiar Property (once Military Property) is now being
changed to Unique Federal Property. I don’t understand what purpose that serves. Is it change
Just for the sake of change or will it really make a difference some how?

The ability of the Property Administrator to determine the time frame for correction of
deficiencies in 45.105 is long over due. Putting a short time frame for systemic corrections on
large contractors causes band-aid patches instead of permanent fixes. Very good!!!

I agree with the concept of changing “OPE” to equipment. Most people I know understand
the term equipment, where “OPE”, “IPE”, and “Facilities” were confusing to the majority of
non-property people. Ido not, however, think the policy at 45.102 is strong enough to prevent
acquisition of general purpose property. I am aware of a $20 M increase in OPE for 2005 at
one large contractor. This is in addition to the millions of OPE that has already been purchased
in the past few years. The past DoD letters stating that “Facilities/OPE” assets should not be
provided will now be ineffective since there will no longer be “Facilities/fOPE”. Unless there is
something stronger than the words in FAR 45.102, there will be an increase in this type property
on a regular basis. Contractors are very good at convincing buying offices that they cannot do
their job without Government property, and the buying offices want their product, so they
believe it is in the best interest of the Government to do so. This is part of what is currently
raising contract costs.

FAR 45.107 (a)(1) does not address the issue of Fixed Price contracts with cost CLINS. I am
aware of GP being acquired under that scenario and I believe that should be included as one of
the examples. A large number of FP contracts do contain cost CLINS.

FAR 45.107 (d) where is “simplified acquisition threshold” defined?

FAR 45.501 (b) Fixed price type contracts — this section needs to address title to property under
cost CLINS. As stated above, this is happening.



FAR 52.245-1 (b) (3) Should IWTAs be addressed somewhere? More and more of those type
documents are being used and many times the “sister” companies do not use the same
procedures, disclosure statements, property control systems, etc. Are all of these branches from
a corporation really to be considered alternate locations? Are they all really workin g to the
prime contract? If so, what are the ramifications if one of the corporation’s alternate locations
becomes inadequate?

FAR 52.245-1 (b)(3) Since the limited risk-of-loss is written into the clause, does this
requirement to flow down to subcontractors the limited-risk-of loss apply to all their
subcontractors, or do they have an option to withhold that provision if they do not feel the
subcontractor meets the requirements for an adequate property control system? That is not clear.

FAR 52.245-1 (b) - I would like to see it changed to say Property management. (1) The
Contractor shall have a system to manage (control, use, preserve, protect, repair, and maintain)
all Government property, including the multi-part assets, in its possession. One example -
Special Tooling can be multiple-part and unless all parts are controlled, the asset can not be
adequately protected or maintained.

FAR 52.245-1 (c) Yes! Yes! Yes! Contractors have not felt this was necessary in the past
because it was not clearly stated that they must request permission to modify or cannibalize all
classifications of Government property. This is a big improvement — nice and clear.

FAR 52.245-1 (f) (1) (i) Acquisition of property. I would like to see added at the end -
...and/or cost accounting disclosure statement of the prime contractor. I have knowledge of
incidents where the disclosure statements of the subcontractors (especially those over seas) &
IWTAs allow the purchase of general purpose equipment (currently called OPE) although the
disclosure statement of the prime contractor does not. Thus, those charges are being passed
forward to the Government as allowable because the IWTA or subcontractor has a disclosure
statement that allows it. I believe the disclosure statement of the prime contractor should take
precedence because that is the entity that the Government has contracted with. [ would like that
to be made very clear here. This is raising contract costs and my tax dollars.

FAR 52.245-1(f) (1) (iii) (A) Records of Government property - I see accountable contract
number listed as one of the required fields. I believe this is a necessity, but I believe the
acquisition contract number should also be required. That must be a part of the audit trail to
validate the correct ownership. For example, ST acquired under a cost contract as GP —
transferred to a FP contract — might appear to be incorrectly coded GP unless the acquisition
contract is part of the accountable record.

FAR 52.245-1 (k)(2) Abandonment of GP — should read — The, Government, upon notice to
the Contractor, may abandon any non-sensitive Government property in place on the Contractor’
s facility, at which time... There are still GOCO plants that abandonment should not apply to —
that would mean the GP was being abandoned to the Government, which should not be an
option.
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Concerning removal of the clause 52.145-18 — STE clause - I have mixed feelings about this
clause being abolished. While it is certainly out dated, I am aware of general purpose test
equipment being submitted as “special” test equipment for the purpose of having the
Government pay for it. Unless some other controls are put into place within the contractor’s

property management system, I believe this may contribute to additional acquisition of GP and
rising contract costs.

Concerning removal of the clause 52.245-17 — ST clause - I am 100% in favor of this. I
believe the clause has been misunderstood and is confusing and cumbersome to administer. | am
aware of Contracting Officers interpreting the words in the current clause “at the end of the
contract” to mean “at the end of the program”, so title is not offered or taken until the program
ends - at Contracting Officer direction. The Right-to-Title Tooling (RTT) is transferred from
contract to follow on contracts as RTT through out the life of the program. While the
Government pays for the RTT and has a vested interest in it, it is not considered Government
property under the Government property clause. I believe the fact the contractor is liable under
the Progress Payment Clause and the Performance Base Payment Clause rather than having
limited liability under the GP clause, is not understood. I do not believe that is adequately
addressed in the Government contracting classes. 1 do not believe the losses or damages to RTT
are always reported as they should be. I am aware of Contracting Officers granting relief of
liability under the GP clause even though it does not apply to RTT property. Because RTT is not
part of the Government Property Control System Analysis, no one is monitoring it. In my
opinion, the Contracting Officers should decide up front whether or not they want to own the
tooling under a contract. If they do want it to be GP they should make it a line item in the
contract. It would also make it easier for the contractors to distinguish between
Government-owned Special Tooling and RTT on their records or with separate identification
tags. One process for all tooling under a program would make the contract easier to administer
for both the Government and the contractors, less confusing, and would be a cost savings in the
long run. Also RTT does not appear to be addressed in the information I have read so far on the
leading industry standards.

Dianne Blankenstein
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no-reply@erulemaking.net To farcase.2004-025@gsa.gov

11/15/2005 10:25 AM cc
bce

Subject Public Submission

Please Do Not Reply This Email.

Public Comments on Federal Acquisition Regulation; Government

Title: Federal Acquisition Regulation; Government Property
FR Document Number: 05-18516

Legacy Document ID:

RIN:

Publish Date: 09/19/2005 00:00:00

Submitter Info:

First Name: Jennifer

Last Name: McKamey

Mailing Address: 33000 Nixie Way

City: San Diego

Country: United States

State or Province: CA

Postal Code: 92152

Organization Name: Defense Acquisition University (West Region)

Comment Info: =================

General Comment:1.) In the introductory text to this case, the following
statement is made, "In the case of GOCOs, it is believed that agencies'

property management needs can better, and more appropriately, be met through

tailoring the statement of work in these service contracts to the agency's
specific needs and incorporating the new property clause at FAR 52.245-
The "tailoring the statement of work" referred to in this statement is
unclear. What exactly is the council expecting contracting personnel t
insert into statements of work? There is no indication given. Further,
contractual standpoint one of the most problematic areas of "Government
Property" 1is proper application of policies and clauses to large service
contracts where contractor personnel will be utilizing government spaces,
include desks, phones, computers, access to government libraries, etc.

things aren't really "Government Property" in the sense that these items wi
be "delivered" to the contractor or in the sense that the Government would
like the contractor to maintain records of these items (per new propose
clause 52.245-1 (f) (1) (iii)); nor can the government usually adequately
these items. Nevertheless, statements of work for services typically i
such broad language under some sort of heading usually titled "Governmen

1

Furnished Property"; when such property clearly is not categorized or listed

appropriately. Is it possible for this rewrite to take such "provision"

"government property" into account from a policy perspective? (e.g. provide

sample language for use of government facilities in service contracts when

government personnel will be maintaining records/inventories of the "providad

property.)

2.) Under "Supplewentary Informatlon: A. Background" the rule states "The
proposed rule requires contracting officers . . . to be aware of
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industry-leading practices and standards for managing Government property."”
How is this awareness to be obtained? Will the Council direct the creaticn of
new DAU courses specifically for this purpose?

3.) The proposed section 45.102 (b) reads, ?Contracting officers shall
provide property to contractors only when it is clearly demonstrated-?? It is
unclear from this text what constitutes ?clearly demonstrated.? Is the
council looking for written documentation or a Determination & Findings in
accordance with FAR 1.7? 1In today?s overburdened contracting environment,
unless a specific mandate for written documentation is included, contract:ing
personnel are bound to interpret ?clearly demonstrated? as broadly and loosely
as possible. (e.g. ?the facts speak for themselves and constitute adequate
?clear demonstration?, no further demonstration (written documentation) i
necessary?) Under the previocus version of the FAR (specifically FAR
45.302-1(a) (4)) after obtaining a written certification from the contracter of
inability to provide the facilities a D&F was required to be processed prior
to providing facilities. Under the proposed rewrite the burden on the
Contracting officer appears to be significantly less; even though the
background to this rewrite states that an associated impact of this rewrite is
a ?stricter policy for contracting officers to follow when determining whether

or not to provide property to contractors.? The council should clarify their
intent.

4.) Also regarding 45.102(b) (2), how is the contracting officer supposed to
calculate / identify the "cost of administration, including ultimate property
disposal"?

5.) Regarding 45.102(b) (3), the reference to "risk" is unclear. Risk of
what? Successful contract performance?

6.) Regarding 45.401(a), how will the contracting officer know the
"authorized" law or regulation governing the disposition of property? Whyv not
explain in the rule, or at least refer the reader to the cognizant law and/or
regulation?

7.) Regarding 52.245~1, there is no requirement for the contractor to obtain
approval from the contracting officer prior to acquiring CAP. Per 45.201(a),
all GFP must be identified in a solicitation. Why shouldn't CAP be ident:fied
in a contract in a similar fashion? If CAP cannot be identified at the time
of award, there should be a requirement for the contractor to seek
authorization before acquisiticn. Alternate II to 52.245-1 does require
authorization from the contracting officer prior to acquisition for items with

a cost of less than $5000; however Alternate II only applies in limited
situations.

8.) The last sentence of 52.245-2(a) states, ?The Contractor shall be
afforded the opportunity to inspect the Government property as specified in
the solicitation.? However, the prescription for this clause (45.107 (b)) does
not instruct the contracting officer to make any such specification in the
solicitation. 1Is it the intent for this clause to be utilized in conjunction
with the 52.237-1 ?Site Visit? clause in every instance, or for the
contracting officer to provide other instructions in the solicitation?
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"Bob Spreng - IDCC" To farcase.2004-025@gsa.gov
<bob.spreng@idcc.org> "Alan Ayers" <AlanD.Ayers@energizer.com>, "Bill
11/16/2005 01:22 PM Cc Siederman" <seidermawm@corning.com>, "Bob Aasen

<bob.aasen@honeywell.com>, "Bob Spreng"
bece

Subject letter to GSA on Property Regs

INTEGRATED
DUAL-USE
COMMERCIAL
COMPANIES

November 6, 2005

General Services Administration

Regulatory Secretariat (VIR)

1800 F Street, N.W., Suite 4035

Washington, D.C. 20405

ATTN: Laurieann Duarte

Ref: FAR Case 2004-025: Proposed Rule: Government Property

By email: farcase.2004-025@gsa.gov

Dear Ms. Duarte;

The members of IDCC (Integrated Dual-use Commercial Companies) are pleased to have the
opportunity to submit comments on the referenced proposed rule.

IDCC was formed in 1991 as a consortium of U.S. based major global commercial firms that are
technology leaders in their industries. The members sell commercial items to the Government
and perform a limited amount of government sponsored R&D. They frequently function as
subcontractors or suppliers to Federal Prime Contractors.

IDCC is dedicated to improving the efficiency and effectiveness of federal government
procurement and R&D interactions with commercial business units. A primary goal is to
encourage and monitor the implementation of Federal Acquisition Reform legislation,
regulations and practices in an effort to eliminate counterproductive requirements. Many times
these requirements overlap or conflict with proven commercial practices and, consequently,
greatly restrict the commercial business unit’s ability/willingness to allow the government access
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to their most advanced commercial/dual-use technologies. Member firms include Coming, Inc.,

Dow Chemical Company, Eaton Corp., Eastman Chemical Company, Energizer Battery
Manufacturing, Inc., Honeywell International, Inc., and W. L. Gore & Associates.

COMMENTS

At a recent meeting we were fortunate to have received an excellent briefing on the proposed
changes by Tom Ruckdaschel, Property and Equipment Policy, OSD. It was our unanimous

opinion that overall the proposed changes were beneficial and that IDCC should support the
proposed regulation as is.

It was refreshing to see such a practical approach to regulation writing. It appeared to us that

when the proposed regulation is implemented the new approach will be far more compatible with
existing commercial methods.

Sincerely,

Robert C. Spreng, President

IDCC -- Integrated Dual Use Commercial Companies
251 Powers Park Way NE

Marietta, GA 30067

T: 770-578-8493

F: 770-578-6272

C: 678-777-8580

E: bob.spreng@idce.org

www.idce.org
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Jean.Carter@do.treas.gov To farcase.2004-025@gsa.gov

11/16/2005 03:13 PM cc thomas.l.riddle@irs.gov, Bonnie.A.Hanger@irs.gov

bce
Subject FAR Case 2004-025, Government Property

The attached comments on proposed changes to the FAR on government property are provided for your
consideration. The Internal Revenue Service Bureau of the Department of the Treasury has provided

these comments. The IRS point of contact for the comments is Thomas Riddle, telephone (202)
283-1134.

Jean Carter

Department of the Treasury

Office of the Procurement Executive
(202) 622-6760

At

<<Treasury Comments on FAR Case 2004-025.doc>> Treasury Comments on FAR Case 2004-025.doc
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IRS Comments on Proposed Rule: FAR Government Property [FAR Case 2004-025]

| FR Page No. / Proposed FAR Paragraph Reference ]
| FR 54882 / FAR 45.101

| Proposed Rule Text (Perspective) |

Definitions

“Aequisition cost means— . . . (2) For Government furnished property, the

amount identified in the contract, or in the absence of such identification,
the fair market value attributed to the item by the contractor.”

1 Comments or Suggested Alternate Text for ('t.llmidcr;lﬂ(_'m_f

Generally speaking, fair market value (FMV) is the price that property

would sell for on the open market. It is the price that would be agreed on

between a willing buyer and a willing seller, with neither being required to

act, and both having reasonable knowledge of the relevant facts.

{Lmiphasis added.]

While agreement on FMV may be implict in the proposed definition, it is
recommended that it be explictedly stated, and the text changed to read
along the lines of the following: ... the fair market value attributed to the
item and agreed upon by the parties.”

| FR Page No. / Proposed FAR Paragraph Reference |

FR 54882 / FAR 45,101

[ Proposed Rule Text (Perspective) 1

Definitions.

“Demilitarization means rendering a product designated for demilitarization
unusable for . .

TC omments or Suggested Alternate Text for Consideration |

Whiie the term and definition are unchanged from that currently used in the

FAR, it comes off as something of an overkill, and is arguably ill-suited for

its intended purpose. In common usage, the term demilitarization means

“to eliminate the military character of,” or “to replace military control of

with civilian control.”

Recommendation is to tone it down a bit and move away from the military
slant it conveys. Other terms for consideration (both as the term being
defined and for use in the definition) include— “disenable,” “neutralize,”
“immobilize,” “incapacitate,” or “decommission” (still somewhat
militaristic, but more commonly used by both military and non-military
components). The recommendation also applies to the demilitarization

definition in proposed FAR 52.245-1.
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u?R Page No. / Proposed FAR Paragraph Reference
FR 54883 / FAR 45.104

| Proposed Rule Text (Perspective) |
See Comments.

Comments or Suggested Alternate Text for
Consideration

Recommendation is to add or reinstate language that is substantially similar
to that currently used at FAR 45.103(c).

“(c) When justified by the circumstances, the contract may require the
contractor to assume greater liability for loss of or damage to Government
property than that contemplated by the Govemment property clause—s-erthe
- For example, this may be the
case when the contractor 1s using Government property primarily for
commercial work rather than Government work.” [Note: Stikethrough is
made in recognition of proposed removal of 52.245-3 through 52.245-8.]

The addition/reinstatement of the suggested text is consistent with the text
in 52.245-1(h), as proposed .

| FR Page No. / Proposed FAR Paragraph Reference |
FR 54883 / FAR 45.105(b)

LProposed Rule Text (Perspective) |
“(b) The property administrator shall notify the contractor . . . and shall
request prompt correction of deficiencies and shall provide a schedule for
their completion. If the contractor does not correct the deficiencies in
accordance with the schedule, the contracting officer shall notify the
contractor . . . that failure . . . may result in— (3) Other such action as
determined by the contracting officer.”
—J Commenis or Suggested Alternaie Text for Consideration I
¢ Recommend that the text be revised so that the contracting officer and
not the property administrator is the official requesting/directing
correction of deficiencies and the schedule for such. This is more in
keeping with the responsibilities of the contracting officer. To make
this a responsibility of the property administrator would further blur the
lines between actual authority and apparent/implied authority. If the
responsibility were delegated, odds are that it would be to the
contracting officer’s [technical] representative (COR or COTR).

e Recommend changing subparagraph (3) to read along the lines of —
“Exercises any other rights or remedies available to the Government
under the contract.” Suggested alternative language is viewed as a more
appropriate term of art, and one that is directed at tightening up the
proposed text which scems overly broad.
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| FR Page No. / Proposed FAR Paragraph Reference |
FR 54883 / FAR 45.106

| Proposed Rule Text (Perspective) ]
I'ransferring accountability. See Comment.

| Comments or Suggested Alternate Text for Consideration |

Consideration might be given to adding guidance as to which contractor
(gaining or losing) would typically absorb (or bill for) the cost of the
property transfer.

FR Page No. / Proposed FAR Paragraph Reference I
FR 54883 / FAR 45.107(a)(3)
Proposed Rule Text (Perspective) |

“(3) The contracting officer shall use the clause with its Alternate [ when a
contract . . . whose primary purpose is the conduct of scientific research.
(see 35.014) is contemplated.”

| Comments or Suggested Alternate Text for Consideration—|

Proposed rule at FR 54882, FAR Part 35 — Research and Development
Contracting, reads “35.014 [Removed and Reserved] 8. Remove and
reserve section 35.014.”

FAR 45.107(a)(3), as proposed, needs to be revised to eliminate the
reference to FAR 35.014 as it is slated for removal.

FR Page No. / Proposed FAR Paragraph Reference J
General Observation

L Proposed Rule Text (Perspective) I
See Comments.

@mments or Suggested Alternate Text for Consideration |
According to the background information at FR 54879, “A new property
clause at 52.245-2 . . . was added specifically to address contracts designed
for military base-operating and installation-level contracts, particularly
those awarded under the . . . A-76 process.”

With the emphasis directed at awards under the A-76 process, consideration
might be given to providing property accountability guidance relative to the
different types of service providers (as opposed to merely contractors) that
may be selected under A-76. While the Most Efficient Organization (the
staffing plan of the agency tender) and Public Reimbursable Sources
(another federal agency that could perform a commercial activity for
another agency on a fee-for-service or reimbursable basis) are Government
entities that are not typically subject to FAR Part 45 themselves, they may
be comprised of, or they may subcontract to or partner with business
concerns that are subject to FAR Part 45, and additional guidance for
effectively managing GFP might be warranted and helpful.
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| FR Page No. / Proposed FAR Paragraph Reference —|
General

Qroposed Rule Text (Perspective) |
See Comments

| Comments or Suggested Alternate Text for Consideration |

Dollar limits for inventory systems required by contractors should have a
lower-level dollar value declared (i.e. the simple acquisition threshold).
Requiring detailed inventory on minor value items will increase costs

without notable improvements in inventory control.

I FR Page No. / Proposed FAR Paragraph Reference J ‘
General

| Proposed Rule Text (Perspective)
See Comments

LComments or Suggested Alternate Text for Consideration |

The paper work burden on contractors to maintain separate inventory
systems may be overbearing. Where existing government inventory
systems are in place with the inventory already loaded, the government
should consider allowing limited contractor use/access to allow the
government system to be used in lieu of a separate stand-alone inventory
system.

| FR Page No. / Proposed FAR Paragraph Reference ]
General N
| Proposed Rule Text (Perspective) J

See Comments

| Comments or Suggested Alternate Text for Consideration |
In areas where the FAR requires a response (such as 45.105) a suggested

time frame for vendor responses should be stated (i.e. within 10 business
days).

[l'-'i{ Page No. / Proposed FAR Paragraph Reference | |
54822/45.101/Government Inventory (3) '

Ll’ru;mwd Rule Text (Perspective) |
See Comments |

L('nmm_vuls or Suggested Alternate Text for Consideration | '
It may be difficult or impossible to estimate GFP utilization over a 5- or 10-

year contract period. Recommend that allowances be made for revisiting
the tuin-in of excess propeity wlicre exceptional circumstances exist. |
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| FR Page No. / Proposed FAR Paragraph Reference |
54823/45.105(a)

| Proposed Rule Text (Perspective) |
See Comments

| Comments or - Suggested Alternate Text for Consideration |

Recommend that, after initial contract award, that verification of the
existence of inventory systems be done by exception. Requiring routine
verifications places an unnecessary additional burden on the CO without a
just cause to suspect the initial system is faulty or not in use. Property rules
used in IRS are reflected in the attached extract from the ADC PWS.

| FR Page No. / Proposed FAR Paragraph Reference ]
54886/52.245-1(d)(3)(ii)
| Proposed Rule Text (Perspective) ]

See Comments

LComments or Suggested Alternate Text for Consideration 7
Specify what constitutes a timely request.

| FR Page No. / Proposed FAR Paragraph Reference — 1

34887/52.245-1(H(4)(vI)(A)

| Proposed Rule Text (Perspective) o i"
See Comments

| Comuments or Suggested Alternate Text for Consideration |
Specify what constitutes prompt reporting.

_FR Page No./ Proposed FAR Paragraph Reference |
S4887/52.245-1(DH)(4)(x111)

_Proposed Rule Text (Perspeciive) ]
See Comments

I Comments or Suggested Alternate Text for Consideration |
Specify what constitutes a prompt disclosure.
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Elaine F. Allan, CPPM

Property Administrator
Commander, Navy Region Marianas
Regional Business Office

PSC 455 Box 152

FPO AP 96540-1000

COMM: (671) 339-4236

DSN: (315) 339-8384
Elaine.allan@guam.navy.mil

FAR Case 2004-25
Federal Acquisition Regulation; Government Property

45.104 - Responsibility and liability for Government property

Change From: (b) .. .A prime contractor that provides Government property to a
subcontractor shall not be relieved of any responsibility to the Government that the prime
contractor may have under the terms of the prime contract.

Change To: (b) . . .A prime contractor that provides Government property to a
subcontractor shall not be relieved of any responsibility to the Government that the prime
contractor may have under the terms of the prime contract. The prime contractor may
extend the Government’s assumption of risk into subcontracts in accordance with the
terms of the prime contract. The prime contractor shall enforce for the benefit of the
Government any liability that the subcontractor may have for loss, damage, destruction,
or theft of Government property.,

45.107 — Contract Clauses

Change From: (d) When the acquisition cost of the item to be repaired does not exceed
the simplified acquisition threshold, purchase orders for property repair do not need to
include a Government property clause.

Change To: (d) Unless Government property is being provided for purchase order use,
purchase orders for property repairs that do not exceed the simplified acquisition
threshold do not need to include a Government property clause.

45.501 — Support Government Property Administration

Change From: (b) In instances where the prime contractor does not agree to allow the
support property administrator to provide support property administration, the prime
property administrator shall immediately refer the matter to the contracting officer.

Change To: (b) In instances where the prime contractor does not agree to allow the
support property administrator to provide support property administration, the prime
property administrator shall immediately refer the matter to the contracting officer.
Pending agreement from the prime contractor to allow support property administration,

the prime contractor shall be responsible for performing analysis of the subcontractor’s
property management system. The prime contractor shall take action to assure that any

sited deficiencies are correcled 1n accordance with schedule and that all Government
property is safeguarded from risk. The prime contractor shall notify the subcontractor
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that failure to correct sited deficiencies in accordance with schedule will result in

withdrawal of any assumption of risk provision incorporated under the terms of the prime
contract.

52.245-1 (f)(ii)}(A) - Government Property Clause — Contractor plans and systems — Receipt -
Government-furnished property

Change From: (A) The Contractor shall furnish a written statement to the Property
Administrator containing all relevant facts, such as cause or condition and a
recommended course(s) of action, if overages, shortages, or damages and/or other
discrepancies are discovered upon receipt of Government-furnished property.

Change To: (A) The Contractor shall report all discrepancies pertaining to the shipment,
packaging, or transportation of Government-furnished property in accordance with
agency procedures. However, for information purposes, the Contractor shall furnish a
written statement to the Property Administrator containing all relevant facts, such as
cause or condition and a recommended course(s) of action, if overages, shortages, or
damages and/or other discrepancies are discovered upon receipt of Government-furnished
property. Upon request from the Contractor, the Property Administrator may assist and
coordinate resolution of unresolved discrepancies.

52.245-1 (f)(iii(A) — Government Property Clause — Records of Government property

Clarification: Please clarify what is meant by, “bulk identifier”.

52.245-1 (H(iv) — Government Property Clause — Physical Inventory

Change From: The Contractor shall periodically perform, record and report physical
inventories during contract performance . . . .

Change To: The Contractor shall periodically perform, record and report physical
inventories during contract performance. The type, frequency and reporting format will
be agreed upon between the Contractor and Property Administrator. . . .

52.245-1 (f)(vi) — Government Property Clause — Reports
Change From: . . . Such reports shall, at a minimum, contain the following information:

Change To: . ... Such reports shall be required for property in the prime contractor’s
possession and control: and property located at subcontractor’s for which the assumption of risk
provision has been incorporated under the terms of the prime contract. The reports shall, at a
minimum, contain the following information:

52.245-1 (f)(vi) — Government Property Clause —~ Reports

Addition: (A) (12) Last known location

(A) (13) In cases involving foss or theft: a statement that the property did or
did not contain sensitive or hazardous material: and that if the lost or stolen
propeity was sensitive or hazardous, the appropriate Government agencies
were notified.
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52.245-1 (h) — Government Property Clause ~ Contractor Liability for Government Property

Addition: The prime contractor shall enforce for the benefit of the Government any
liability that the subcontractor may have for loss, damage, destruction. or theft of
Government property.

Comments on the deletion of the clause at 52.245-17, Special Tooling

During my 13 years as the Property Administrator at DCMA/Northrop Grumman there
were numerous instances in which Special Tooling (ST), acquired on fixed price
contracts or subcontracts was required for use on follow-on contracts or subcontracts.
The tooling was required for new or spares/repair part production; up-grade contracts; or
for re-fabrication of worn or lost tooling.

Efficient recall of Special Tooling that had previously been sent to storage became so
crucial to successful contract performance that a joint Government/Contractor Lean
Event was held in 2004 to streamline the Special Tooling recall process. Maximum
reutilization of Special Tooling resulted in better support to the war fighter (shorter lead-
time, quicker product delivery) and a cost savings to the Government (eliminating the
need to procure new tools).

An additional point to consider is “program life”. As programs mature and existing
Government owned Special Tooling wears out; replacement tools are needed to sustain
contract performance. These tools are essential for production, proofing other tools, and
product inspection. If the Government does not take title to these tools, they will be
relinquishing both the tools and the tool drawings (electronic or physical). This could
create a competitive advantage for the contractor with follow-on contracts.

I recommend that either:

1) FAR 52.245-1 - Include a provision directing the contractor to submit a final
list of acquired Special Tooling to the Contracting Officer for review, 60 days
prior to contract completion, identifying those tools that have not become
obsolete. The Contracting Officer will issue a modification, adding a Contract
Line Item for those items of Special Tooling, and corresponding tool drawings
(electronic or physical), required by the Government as deliverable end items.

2) FAR 52.245-1 - Include a provision giving the Government unlimited rights to
the tool drawings (electronic or physical) produced in performance of the
contract.
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NATIONAL ASSOCIATION OF STATE AGENCIES FOR SURPLUS PROPERTY
Dick Graves, President

601 W, McCarty St., Suite 100

Indianapolis, IN 46225

dgraves@idoa.in.gov

317-234-3688

317-234-3699 (fax)

November 16, 2005

Ms. Laurieann Duarte

The United States General Services Administration
Regulatory Secretariat (VIR)

Room 4025

1800 F Street, NW

Washington, DC 20405

Dear Ms. Duarte:

On behalf of the National Association of State Agencies for Surplus Property
(NASASP) and the more than 60,000 fire department, police departments,
hospitals, town and state governments, schools, economic development
agencies, highway departments, and other community services that we serve
through the Federal Surplus Property Donation Program, | would like offer our
comments on the proposed amendment to the FAR on Government Property in
the Possession of Contractors. | refer to FAR Case #2004-025, Federal
Acquisition Regulation; Government Property.

NASASP members, representing 56 states, United States territories and the
District of Columbia, manage the State Agencies for Surplus Property (SASPs)
that distribute surplus Federal personal property. The SASPs have done so
since the inception of the donation program over 55 years ago with the passage
of the Federal Property and Administrative Services Act of 1949.

NASASP believes that the FAR, as it relates to property in the possession of
contractors, has a deleterious effect on the donation program. The proposed
amendment continues rather than corrects this situation. The amendment does
nothing to prevent the abuse of the authority to dispose of property as scrap, nor
does it recognize the appropriate priorities for the disposal of surplus personal
property.

» The proposed amendment does not provide a clear definition of
“scrap”. Over the past decade we have seen a steep increase in the
amount of serviceable surplus property that could be put to good use by
Our donees, disposed of as scrap. We routinely screen and pull donable
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property out of scrap yards all across the United States and overseas.
The fact that contractors will continue to have authority to identify excess
assets as scrap without Government approval invites waste and abuse,
and ignores the intent of the donation provisions of the Property Act.

» The proposed amendment does not address the disparity in the
disposition of excess/surplus property in the possession of a
Federal Agency and the same type of property in the possession of
a contractor. The FAR provides that contractors buy the property as the
first priority for disposition of excess property. This priority is continued in
the amendment and thus runs counter to the priorities established in title
40 (The Property Act) that provides first for reutilization, followed by
donation. Sale, and in this case the purchase of the property by the
contractors, would come last. Why is Government excess/surplus in the
possession of contractors treated differently than other Government
property?

If these provisions of the amendment are enacted, the resulting lack of
redistribution efforts will adversely affect the Federal Donation Program.

I urge you to consider our concerns as outlined, and to bear in mind the welfare
of the Donation Program as you act on this amendment. We welcome the
opportunity to present testimony regarding the ramifications of this amendment
during your deliberations.

Sincerely,

Ol D

Dick Graves, President
NASASP
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AND PROCUREMENT

November 17, 2005

Ms. Laurieann Duarte

FAR Secretariat

General Services Administration
Regulatory Secretariat (VIR)
1800 F Street N.W.

Room 4035

Washington, D.C. 20405

Re: FAR Case 2004-025

Dear Ms. Duarte:

We, the undersigned members of an undergraduate class for Contract
Management, instructed by Dr. John B. Wyatt II1, at California State Polytechnic
University, Pomona, are submitting these comments pertaining to FAR Case
2004-025. These comments focus on the proposed changes to the FAR that
affect the government’s policies on government property. Our key concern is
how these changes will potentially adversely affect small business and small
disadvantaged business contractors.

In short summary (1) we find that the proposed regulatory changes
confuse rather than simplify the government property provisions and would
require an unrealistic learning curve to be imposed; (2) we disagree with the
government having an unlimited option to designate government property “As
Is”; (3) we believe that the new standard of “industry leading practices”
particularly works to the disadvantage of small businesses and small
disadvantaged businesses, and (4) we find that the usage of the word
“stewardship” is ambiguous and needs definitive clarification.

Also, we have noted and suggest that the equitable adjustment provision
of the proposed mega clause (52.245-1(i) (2)) needs a “house-keeping”
clarification concerning when property is provided “As Is.” In summary, we
conclude that the revision in its current form should be withdrawn and
consideration given to the points that we will address below.
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1. The Proposed Mega Pro| “As Is” “At the Government’s Option” Provision
Could Potentially Discriminate Against Small and Disadvantaged Businesses

The new FAR Case 2004-025 does not fulfill its objective of clarifying language
and simplifying procedures, because they are combining and/or deleting
imperative clauses such as 52.245-2, 52.245-5, and 52.245-19. As the drafters
of the FAR Case 2004-025 have attempted to rationalize:

*... The FAR Clauses at 52.245-1, Property Records; 52.245-2, Government
Property (Fixed Price Contracts); 52.245-5, Government property (Cost-
Reimbursement, Time and Materials, or Labor Hours Contracts); and 52.245-19,
Government Property Furnished “As Is”, was combined to form one new clause:
52.245-1."

*...The following clauses were deleted in their entirety because they are either
obsolete or conflicted with the use of consensus standards and/ or industry
leading standards and practice for property management:

. 52.245-5

. 52.245-19..."

(We hereafter address the new proposed 52.245-1 clause as the Mega Property
clause'.)

A. No Pre-Contract Inspection Rights Under Cost Contracts

First, we agree with the comments of Richard C. Johnson Esq. that this
new Mega Property clause would allow the government to implement the “As Is”
provisions, without limitation with the result that the contractor will have no
contractual right to a pre-contract inspection in cost type contracts.> We agree
with learned counsel that it defies logic why contractors would not have the pre-
contract ability to inspect in cost contracts to determine if the property will be
able to aid in contract performance.

8. Government’s Ability to Designate At its Whim When
Government Furnished Property Will Be ‘As 1s”

We believe that this particularly works to the disadvantage of small
businesses in that arguably they are more dependent financially upon receiving
“suitable for use” government furnished property. But, when such property is
furnished “As Is”, they have no guarantee that they can even use the property.
We say this because the new language allows the govenment to insert the “As

' John B. Wyatt 1], “The ‘Threc Musketeers’ of QOverhcad Property: Motorola, Hughes and Raytheon
Cases,” Journal of Coftract Management, p23 (Summer 2005).

’ See Comments of Richard C. Johnson, Smith Pachter McWhorter & Allen, “Regarding Proposed Changes
10 Government Property Provision FAR Casc 2004-025” September 20, 2005 at p. 4.
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Is” clause at its whim. If this is an attempt to simplify, in our opinion, it
miserably fails. It leaves the contractor in the dark with no standards outlining
when the contractor can reasonably expect when the property will be provided
“As Is” or if the warranty of suitability for intended use can be relied upon.

This unfettered “As Is” option power gives the government an unfair
amount of control over the contractor and may even limit the contractor’s ability
to perform the job as contractually required and avoid a potential termination for
default. This may cause undue, untimely, and expensive litigation down the line.
Small businesses and minority contractors would be the most affected, due to
lack of resources (in comparison to larger businesses) to obtain other property
and/or construct their own so as to fulfill their contractual obligations.

C. New FAR Case Complicates and Misleads Rather Than Simplifies and
Imposes a Unnecessary Learning Curve

As students studying contract management and procurement policies, it
baffles us as to why the government would delete and combine these clauses
that have been relied upon for many years by all contractors, and especially
small and disadvantaged businesses. We do not understand how the government
with a straight face can say that it is simplifying matters? This new Mega clause
(52.245-1) is going to require a significant learning curve. Further, as several
members of our class have honorably served in the United States Armed Forces
in current theaters of conflict, we question why this change is being implemented
at this time. Our government and its contractors’ contract management
professionals must provide the very best of military material and other resources
needed to successfully aid our military in their respective missions. We feel that
the new “learning curve” that this FAR case would impose as well as the
potential arbitrary governmental option of declaring property “As Is” would
detrimentally impact the military supply chain at a time which is most imprudent.

2. Justifiable Reliance on “As Is” Clause and Primary Property Clause as Separate
Provisions :

The proposed FAR case revision would read:

52.245-1 (d) (iii) The Government may, at its option, furnish property in an “As
Is” condition. In such case, the Government makes no warranty with respect to
the serviceability and/or suitability of the property for contract performance. Any
repairs, replacement, and/or refurbishment shall be at the contractor’s expense,
(See new proposed FAR Case 2004-025)

Contractors currently are familiar with the relevant government property
clauses (e.g. 52.245-2 and 52.245-5), and the “As 15" (52.245-19) as separate
clauses. As stated beforehand, under the proposed Mega Clause 52.245-1, all
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clauses are condensed into one, which is contra to the historical reliance of the
clauses being separate.

The effect of this reliance is best illustrated by the Armed

Services Board of Contract Appeals in its Dayron Corporatior? decision. The
board noted that the “As Is” clause by its specific language required the insertion
of the standard “Government Property” clause as a prior condition to the
insertion of the “As Is” clause, although that clause had been left out of the
contract The board also determined that the supplying of the property as “As Is

" per that clause was inequitable and instead used the G.L. Christian Doctrine
to incarporate by operation of law the applicable government property clause
that warranted the property as suitable for intended use.® In a nutshell, the
Board determined that the government “totally messed up” in the drafting of that
contract by declaring that the government property was “As Is” (when it should
not have been) and again messed up by not including the primary government
property clause which should have been in the contract.

This case illustrates three key points: (1) contractors have historically
relied on a principal government property clause being present in their contract
that outlines their duties as well as the government’s responsibilities regarding
said property; (2) contractors have historically relied on the “As Is” clause as
being stated in their contract as a completely separate clause; and (3) by
combining these clauses, contractors may, by justifiably relying on the historical
language and case law precedent, in fact erroneously conclude that the
property is being supplied with all warranties intact when in reality it is being
supplied “As Is".

3. This Proposed FAR Case 2004-025 Imposes a Hardship on Small Business by
Now Requiring “Industry-Leading Standards and Practices” Versus the Previous
Standard of “Sound Industrial Practices”

The proposed change to the FAR requires "contracting officers, property
administrators and other personnel involved in awarding or administering
contracts with Government property to be aware of industry-leading practices

and standards for managing Government property.” (See background section A,
paragraph 6)

What does the term “aware of” mean? The Iang'uage should be more
concrete and expressive, perhaps saying, “Contracting Officers

*ASBCA NO.24, 919, 84-1 BCA 17, 213 (1984)
* John B. Wyatt I1I, “Is the Government Property Clause Second Rate?” The Property Professional,
December 1993,

* John B. Wyatt 111, “The Christian Doctrine: Born Again But Sinfully Confusing” Contract Management
November 1993,

=3
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[should]...act according to and/or require the contractor to implement
industry-leading practices.”

We question what is meant by the statement “industry-leading practices
and standards.” What some companies view as industry-leading practices and
standards may vary from the perspective of other companies. There needs to be
a definition of what practices need to be followed so that contractors can meet
their contractual obligations as well as to avoid any potential ambiguities.
Defining and establishing a clear cut standard will keep the practices consistent

between different contractors and provide a framework by which all contractors
can follow.

Notwithstanding our comments above, we note that one noted expert
believes the new language of “industry leading practices” may provide a more
meaningful description of property management® than the previous language of
“sound-industrial practice.” However, not all government contractors, especially
small and disadvantaged businesses are experts in the field. We particularly
caution that the government must consider its potential impact on small
businesses. We question how this new language will adversely affect small
businesses in that they which may not be able to afford the switch to potentially
expensive, time consuming and unnecessary “industry-leading practices”, when
the prior standard of “sound industrial practices” had previously been quite
sufficient. If the small business contractor already adequately meets the current
FAR standards of “sound industrial practices” and can perform their contractual
obligations accordingly, why fix something that already works? Further, the
change of language may constitute a significant “chilling effect” in that many
small and disadvantaged businesses may elect to not even contract with the
government. If any contractors may benefit from this new language, it most
likely will be large companies who may already have these standards in place or
can more easily afford to implement them.

4, Government Needs To Specify What Is Meant By “Stewardship”

One of the key stated objectives of new FAR Case 2004-025 was to clarify
the language of regulations regarding the use of Government property. We feel
that this revision has failed to do so when the term “stewardship” is used under
52.245-1 part 11 subpart (vii):

Relief of stewardship responsibility. Unless the contractor shall be relived of
stewardship responsibility for Government property when such property is...

® Anderson, Andrew. "Update of Draft Property Rule Revised FAR Parts 45 and 52 Far Case 2004-0258."
Sunflower Fusion. 19 May 2005.
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We have found multiple and conflicting definitions of the term stewardship
which could possibly lead to different interpretations of the clause in which it is
used. Itis unclear as to which of the definitions of stewardship the government
intended to be used in this situation. This lack of a definition makes the
contractor’s responsibility undefined and creates confusion as to which definition
should be applied.

Multiple Definitions We Have Found:

. Financial management of purchases, finances funds, etc; term or period of
such management’

. tzaThe way in which someone controls and takes care of an organization or
even

) The responsibility of an individual or group charged with the financial
management of an organization, including of assets, profits and losses,
obligations and other basic matters®.

As the above definitions illustrate, there is discrepancy among language
scholars as to the meaning of ‘stewardship”. Although the government knows
what its intent is in using the word “stewardship”, a contractor cannot read the
mind of the government. Even, when consulting a dictionary or by looking up the
meaning of stewardship on the internet, the contractor will still be unenlightened
as there are different and conflicting definitions which will only create
unnecessary confusion. The cure is for the drafters to state the precise definition
of stewardship it intends to apply in the definitions section to avoid any
questions or confusion down the line. We feel that FAR Case 2004-025 should
be withdrawn so the government’s intended definition can be placed in the
opening list of definitions in 52.245-1 of the proposed FAR Case.

5. “House-keeping” Change to Equitable Adjustment Clause

Under the proposed FAR change, we interpret it as giving the government
discretion to insert the “As Is” clause regarding Govemment furnished property
at its whim (see above). Under the Equitable Adjustment provision in subpart
(i), a contractor has the right to an equitable adjustment if the property is in a
condition not suitable for its intended use, but the new language makes no
reference to the “As Is” clause as an exception. Logic dictates that an equitable
adjustment is not available to the contractor when the property is provided “As

7 »Stewardship.” Concise Dictionaty of Business Terminology. New Jersey: Prentice Hall, 1981, 174.
! “Stewardship.” Longman Business English Dictionary. FEngland: Pearson Education Timited, 200.

® Cross, Wilbur “Stewardship.” Prentice Hall Encyclopedic Dictionary of Business Terms. New Jersey:
Prentice Hall, 1995, 341. ‘
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Is” and the words “unless provided as is” should be added to clarify this

exception to an equitable adjustment.

() Equitable Adjustment. Equitable adjustments under this clause shall be made
in accordance with the procedures of the Changes clause. The right to an
equitable adjustment shall be the contractor’s only remedy and the Government
shall not be liable to a suit for breach of contract for the following-

(2) Delivery of Government-furnished property in a condition not suitable for its
intended use, unless provided as is. (our suggested language in boid)

nclusion

From our interpretation of FAR Case 2004-025 and proposed clause
52.245-1; Government-Property, we feel that it should be withdrawn and sent
back for revision consistent with our comments stated above. In doing so, we
ask that the DAR council give particuiar consideration to small and disadvantaged
businesses that are most likely to be significantly disadvantaged by this proposed
regulatory change. If the true intent of the Department of Defense is to simplify
and clarify the FAR provisions and clauses relating to government property, as
undergraduate students specifically studying this subject matter, we feel that this
draft has failed to accomplish its stated purpose. We appreciate the opportunity
to provide these comments and welcome any suggestions or questions relating
to any aspect of our comments. We may be contacted at
CalPolyContracts@yahon.com or by phone at 951-377-7439.

Sincerely,

Project Coordinator:
John B. Wyatt 111,ID

Lead Frofessor and Coordinator, Undergraduate and Graduate Contract Managpment Programs at
Califomia State Polytechmc University, Pomona California :

Pro;ect Leaders:
Jarrod Allen

John Baker

Whlliam F. Holecek,
Edith Inigvez
Kimberly Johnpeer
Michael Margileth
Jose Saavedra
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Class Member Participant’s:
Eduardo F. Alvares

o
Jose Javier Carbajal ; . / 7
Christy (Loi Sau Fung) / 0 0 é/" ﬂ ﬂ
Jonathan Grado

Michael Hammers

Ldgar Herrera

En-Jang Hou

Danny H. Huynh

Scott Johnson

Eddie R, Kjm

Lind Kurien

Jonathan Lim

Tduardo Montenegro

Doo Suan Paik_

Lesley Ann Romero

‘Bruce Somphou

Yvette Villanueva

Robert Yee

Christopher R, Williams

Student Members of the Undergraduate Contract Management Class (FRL 325)
Fall Quarter 2005

California State Polytechnic University, Pomona

College of Business Administration

Department of Finance, Real Estate and Law

Cal Paly Pomoria Univ.
| 3801 W. Temple Ave,

| pHONE  (951) 377-7439
FAX,  (999) 8694353

~
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jimwaak@comcast.net To farcase.2004-025@gsa.gov
11/17/2005 11:47 AM cc
bce

Subject FAR CASE 2004-4-025

November 16, 2005
jimwaak@comecast.net

General Services Administration, Regulatory Secretariat (VIR)
Attn: Laurieann Duarte

1800 F Street, NW, Room 4035

Washington, DC 20405

Re: FAR Case 2004-025

The above FAR Case appears to bring forth sweeping changes not only from the current FAR
which in this regard is a welcome change to how the Government and the Contractor will be
working as a team, but also by the methodology that has allowed us the private citizen to be
interactive in the discussion process that eventuality brought forth the draft final product that I
will be commenting on in this letter. In my opinion there was one special person, a Mr. Tom
Ruckdaschel of OUSD that through his relenting pursuit of fairness and openness in dealing with
the issues at hand led to a sense of community involvement and a product that we can all live
with. I am looking forward to the same relationship in the future.

Now having said all of that, there are a few areas that I would like to address that may help
strengthen this effort a little more. Relative to those ends, please accept my comments on the
referenced FAR case as my concerted desire to achieve the above.

Areas of Concern:

2.101(b) Plant Clearance Officer

This section addresses Special Test Equipment (STE) and Special Tooling (ST). It would
seem that if the STE and ST Clauses are to be stricken from the FAR that it would follow that
the definitions of STE and ST would also be removed. As property reporting moves towards the
financial accounting aspects using the financial terms of Property, Plant and Equipment (PP&E),

and all tangible personal property is Equipment, then there would be no further need for these
classifications of property.

31.205-19 to (e) to (2) to (iv) Insurance and Indemnification

“Unless .... And/or present an undue risk to the Government, costs of insurance for the
risk of loss, damage, destruction, or theft of Government property...”
Replace the word ‘undue’ with ‘material’ per the definition in FAR Part 30.602, (48 CFR
9903.305)
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Remove the word ‘theft’ as it is a subset of ‘loss’ only known when a fact finding analysis of the
loss event has occurred. Suggest the same recommendation where ‘theft’ is used in other
sections such as 32.502-16, Risk of Loss.

45.000 Scope of part

***It does not apply to property under any statutory leasing authority, (except as to
non-Government use of plant-equipment under 45.301(f); to property...

Replace ‘plant equipment’ with ‘Government property’ as used in 45.301(f).

45.101 Definitions

Contractor inventory means—

Re-write and add or delete as noted in followmg Same comment for 52.245-1

(1) Any property acquired by or and in the possession of a contractor or subcontractor
under a contract for which title is vested in the Government and-which-exceeds-the-amounts-
ﬂeeéed—t&eemple%e—ﬁiﬂ—pe#efmaﬂee—uﬂéeﬁ-he-emﬂe-eemaee and

Replace with: Any other property that the Government is obligated to take possession of under
the instant contract; and...

45.101
Re-write and add or delete as noted in following: Same comment for 52.245-1

Dlscrepancws 1n01dent to shlpment means al-l—deﬁekeneies—metdent—te-sl:npmeﬁt—e{l

Ve : ; any differences
(e g. count or condltlon) between the items pfepeft—y—pm:peﬁeé documented to have been shipped
and items preperty actually received.

45.104(b) Analysis of contractors’ property management system

Replace the word ‘undué’ with ‘material’ as material can be quantified by industry
writings and documents where the word ‘undue’ is purely subjective.

45.105(b)
Replace the word ‘undue’ with ‘material’ and change wording as noted.

“...shall request ‘from the Contractor’ prompt correction of deficiencies and shall-provide a
schedule for their completion.”

45.501

Delete paragraphs (a) through (d) as they are confusing and appear to allow the
Government Property Administrator a privilege to an audit of the Prime’s sub-contractor which
is out of scope with the privity of contract relationship. Suggest the following:

(a) Where the Prime Contractor requests Support Property Delegation from Defense Contract
Management Agency, through the Contract Administration Office, the Government Property
Administrator having cognizant over that contract may accept the action their self or in turn
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delegate it to a cognizant GPA already having Prime Contract Administration at the
sub-contractor’s site.
(b) The Prime Contractor shall accept the findings as produced by the delegated Support

Property action and act to correct any deficiencies found per the requirements in Part 45.105 of
this regulation.

52.245-1(e) Title to Contractor-acquired property

Replace ‘direct item of cost’ with “either directly or conditionally based upon sub
paragraph (2), (3) and (4) below,”
This is to bring the ‘title’ issue relative to local and state taxation ability back to the current FAR

language which has stood the test of time (and the courts) for a clear understanding of when a
taxable event has occurred.

52.245-1(f) Contractor plans and systems

Delete -1(f), -1(f)(i), -1(f)(i1), -1()(ii)(A) and -1(H)(ii)(B).
This wording is redundant to 52.245-1(b)(1) and prescriptive in nature which is out of scope with
voluntary consensus standards and/or industry-leading practices and standards.

Insert in 52.245-1(b)(1) “ The Contractor shall have a system to manage (acquire,
receive, control, utilize, preserve, protect, move, repair, maintain, dispose and report of)
Government property in its possession.”

52.245-1(f)(v) Subcontractor control

Delete words in paragraph starting with, “including any cost savings achieved as a result
of its prime contract relationship with the Government.”

Has no direct relationship to this FAR Clause, Part and Subpart relative to property control.

Once again, I thank you for the opportunity to be a part of this review and trust that my
comments will help to strengthen the FAR re-write for both the Government and the Contractor.
Please don’t hesitate to contact me at the below number or e-mail should there be any question
regard this letter.

James W. Waak

24607 145" PIS E
Kent, WA 98042
206-276-1265
jimwaak@comcast.net

s

FAR Case 2004-025 Waak.doc
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November 1. 2005
The Boeing Company

General Services Administration. Regulatory Secretariat (VIR)
Attn: Lauricann Duarte

1800 1 Street. NW. Room 4033

Washington. DC 20403

Re: FAR Case 20042023

Ihe above FAR case brings forth sweeping changes from the current FAR and in that
regard is a welcome change 1o how the Government and the Contractor will be working as
d ledm to manage. preserve. protect. control and maintain Government property in the
hands of the Contractor. '

[tis our desire to tully support the ettort to simplity FAR Part 45 and related Clauses and
provide the use of common and sensible business practices that both benefit the
Government and the Contractor in the management of Government property. Relative to

those ends. please accept our comments on the referenced FAR case as our concerted
desire to achieve the above.

Critical arcas of concern are:

52.245-1(d)(3)iil)
Delete this in its entirety as the unilateral provisioning of "as is® property is high
risk to the Contractor. delays scheduling. increases cost to the Contractor and to the

Government and may present a costly event to the Contractor should (upon disposition) the
item be determined hazardous.

32.245-1ee) Tide to Conuractor-acquired property

Rephace “direct ieny of cost”™ with either directly or conditionally based upon sub
paragraph (21 (3 and (4) below.™ [“or optional wording'. " FFP and Cost-type
Reimbursable Contracts ™|,
Although we understand this was not intended as a change (o the regulation. the term
“direct”. along with other regulations which may impact interpretations of this term.
introduce enough variability to warrant firm language here and eliminate risk of significant
cost impacts to the Contractor and Customer.

32.245-1) Contractor plans and systems
Delete -0, -1 -TWD. - TG and -1DGTB ).
Fhis wording is redundant 10 52.243-1(b)(1) and prescriptive in nature which is out of
scope with voluntary consensus standards and/or industry-leading practices and standards.
Insertin 32.245-1(b)(1) * The Contractor shall have a svstem 1o manage (acquire.
receive. control. utilize. preserve. protect. move. repair. maintain. dispase and producs
reports) Government property in its possession.”
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Other Areas of Concern:

The following represents efforts to ensure consistency in passages within the FAR that have
relevance to each other.

2.101(b) Plant Clearance Officer and 31.205-40 [Amended]

This re-write of the Plant Clearance Officer definition appears to attempt to redefine the
duties of the PICO as well as address specifically GOCO’s and Federal installations. It also
brings in a new term called ‘Contractor Inventory’. Without additional definitions as to what is
meant by Contractor Inventory, it would seem that the current definition at FAR Part 2.1 as
written: “Plant clearance officer” means an authorized representative of the contracting officer
appointed to disposition property accountable under Government contracts” may be a better fit.

This section further addresses Special Test Equipment (STE) and Special Tooling (ST).
It would seem that if the STE and ST Clauses are to be stricken from the FAR that it would
follow that the definitions of STE and ST would also be removed. As property reporting
moves towards the financial accounting aspects using the financial terms of Property, Plant and
Equipment (PP&E), and all tangible personal property is Equipment, then there would be no
further need for these classifications of property.

This section also defines Voluntary Consensus Standards and as such, we embrace this
concept whole heartedly. It would, however, for consistency in FAR language make sense to
use the verbiage as spelled out in FAR Part 11.101(c) in its entirety.

31.205-19 to (e) to (2) to (iv) Insurance and Indemnification

“Unless .... And/or present an undue risk to the Government, costs of insurance for the
risk of loss, damage, destruction, or theft of Government property...”
Replace the word ‘undue’ with ‘material’ per the definition in FAR Part 30.602, (48 CFR
9903.305)
Remove the word ‘theft’ as it is a subset of ‘loss’ and only known when a fact finding analysis
of the loss event has occurred. Suggest the same recommendation where ‘theft’ is used in other
sections such as 32.502-16, Risk of Loss.

45.000 Scope of part
***It does not apply to property under any statutory leasing authority, (except as to

non-Government use of plant-equipment under 45.301(f); to property...
Replace ‘plant equipment’ with ‘Government property’ as used in 45.301(f).

45.101 Definitions
Acquisition cost means--, (2), second paragraph, “Common item means
material....Contractor’s work.” Same comment for 52.245-1

Delete this paragraph in its entirety as it is superfluous to acquisition cost.
45.101

Contractor inventory means—
Re-write and add or delete as noted in following: Same comment for 52.245-1

(1) Any property acquired by or and in the possession of a contractor or subcontractor
under a contract for which title is vested in the Government and-which-exceeds-the-amounts

needed-te-complete-full-performance-under the-entire-contraet; and



Replace with: Any other property that the Government is obligated to take possession of under
the instant contract; and. ..

45.101

Demilitarization means rendering a-product-designated-for-demilitarization unusable
for, and not restorable to, the purpose for which...

Replace the strike out with — ‘equipment or material’. Same comment for 52.245-1

This is to keep the terminology in line with the concept of PP&E and removes a term
not usual and customary in this part of the FAR.

45.101
Re-write and add or delete as noted in following: Same comment for 52.245-1
stcrepanc1es 11101dent to shlpment means a#éeﬁe&ene*es—me&dent—te—shipmem—ef
; es-exist any
dlfferences (e.g. count or condltlon) between the items pfepefty—pu-ppeﬁeé documented to have
been shipped and items property actually received.

45.104(b) Analysis of contractors’ property management system
Replace the word ‘undue’ with ‘material’

45.105(b)

Replace the word ‘undue’ with ‘material” and change wording as noted.
“...shall request ‘from the Contractor’ prompt correction of deficiencies and shall-provide a
schedule for their completion.”
45.501

Delete paragraphs (a) through (d) as they are confusing and appear to allow the
Government Property Administrator a privilege to an audit of the Prime’s sub-contractor which
is out of scope with the privity of contract relationship. Suggest the following:

(a) Where the Prime Contractor requests Support Property Delegation from Defense
Contract Management Agency, through the Contract Administration Office, the Government
Property Administrator having cognizant over that contract may accept the action their self or
in turn delegate it to a cognizant GPA already having Prime Contract Administration at the sub-
contractor’s site.

(b) The Prime Contractor shall accept the findings as produced by the delegated
Support Property action and act to correct any deficiencies found per the requirements in Part
45.105 of this regulation.

52.245-1(f)(v) Subcontractor control

Delete words in paragraph starting with, “including any cost savings achieved as a
result of its prime contract relationship with the Government.”
Has no direct relationship to this FAR Clause, Part and Subpart relative to property control.
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Once again. we thank you for the opportunity to be a part of this review and trust that our
comments will help to strengthen the FAR re-write for both the Government and the
Contractor. Please don’t hesitate 10 contact me at the below number or e-mail should there be
any question regard this letter.

Rebecea AL Andert
Director - Government Property Management
Rebeccaandert a boeing.com

(314 234-3879
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Wyborski.Larry@epamail.epa. To farcase.2004-025@gsa.gov
gov cc
11/17/2005 02:06 PM bee

Subject FAR case 2004-025

November 16,

2005

General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW, Room 4035
ATTN: Laurieann Durate
Washington, DC 20405

Dear Ms. Durate,

Thank you for the opportunity to comment on the proposed rule to
amend Part 45 of the Federal Acquisition Regulation (FAR) relating to
Government Property. The Environmental Protection Agency (EPA) has
reviewed the proposed rule, FAR Case 2004-025, that was published in the
Federal Register on September 19, 2005.

We offer the following comments for your consideration.

1. Reference FAR 45.105(b) (1) -~ We do not believe that a contract
price adjustment is an appropriate remedy to be used if a contractor
fails to correct cited deficiencies in the time frame established by a
corrective action schedule for the following reasons:

. It would be very difficult to quantify the contract price
adjustment associated with the failure to correct system deficiencies in
a timely manner.

. EPA does not have Administrative Contracting Officers, who could
compute the total contract price adjustment (for all contracts)
associated with a contractor’s failure to take required and timely
carrective actions. Theraefore, the Contracting Officer for each
contract would have to determine whether a contract price adjustment is

appropriate. This could lead to inconsistent treatment from one
contract to another.

. The use of contract price adjustments could result in extensive
litigation being brought forth by contractors.

. Contractors who fail to make timely corrections to deficiencies
cited in other system reviews (i.e., estimating systems, labor systems,
purchasing systems) are not subject to contract price adjustments. This
creates another consistency issue.

_2_
. Other alternatives can be used, in lieu of contract price
adjustments, to encourage contractors to correct their cited

deficiencies in a timely manner (see FAR 45.105(b) (2) and (3)).

2. The proposed rule indicates that the Government intends to
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rely heavily on the contractors' commercial practice to manage and
dispose of Government property. However, commercial contractors do not
provide property to other contractors under their contracts. Instead,
contractors have developed procedures designed to dispose of their own
property. It is therefore unclear, how the use of "commercial

practices" will apply to the management of Government property under
Government contracts.

3. The previous language in FAR 45.,302-1 effected a broad
prohibition on furnishing property to contractors, with very limited
exceptions. The proposed language in FAR 45.102(b) simply states that
Contracting Officers shall provide property to contractors when it is
clearly demonstrated: (1) to be in the government's best interest; (2)
the benefit outweighs the increased cost of administration; (3)
providing the property does not substantially increase the Government's
risk; and, (4) the government's requirements cannot otherwise be met.
We are concerned that the proposed rule will make furnishing property to
contractors much easier administratively, and consequently will result
in more Government property being furnished to contractors.

If you have questions or require additional information, I can be
reached on
(202) 564-4315, or you may have a member of your staff contact Larry
Wyborski in our Policy and Oversight Service Center on (202) 564-4369,
or email

Sincerely,

/s/
Ronald L. Kovach, Director
Policy, Training and Oversight
Division
Office of Acquisition
Management
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/.l’ . "Shultz, Richard R." To farcase.2004-025@gsa.gov
by <Richard.Shultz@jhuapl.edu> cc
' 11/17/2005 03:32 PM bee

Subject FAR case 2004-025

Administration, Regulatory Secretariat (VIR)
1800 F Street NW, Room 4035
Washington DC 20405

Attn: Laurieann Duarte

Subject: FAR Case 2004-025

I am the Section Supervisor for Property Management Section at the Johns Hopkins University Applied Physics
Laboratory. One of my responsibilities is to ensure there is a system in place to effectively manage Government
property. I would like to comment on FAR case 2004-025, which is the proposed ruling to “simplify procedures,
clarify language, and eliminate obsolete requirements related to the management and disposition of Government
property in the possession of contractors”.

The proposed ruling has indeed simplified procedures, clarified language, and eliminated obsolete requirements.
Two requirements which are proposed to be eliminated are FAR clauses 52.245-8 (Liability for the Facilities) and
52.245-11 (Government Property (Facilities Use). These clauses allow contractors to manage property on one
contract (contract only for the purpose of managing Government property, no money is associated with this
contract). JHU/APL currently has a Facilities type contract and as a not-for-profit organization we find it to be a
very useful tool for managing much of our Government owned property. Over 99% of the work being performed at
JHU/APL is financed through the Government and having a Facilities type contract in place saves the Government
both time and money. Property on this contract currently supports over 150 Government tasks, across multiple
agencies. The elimination of the Facilities Use type contracts will have a negative impact on how we currently
manage Government property. Please reconsider the elimination of FAR clauses 52.245-8 and 52.245-11.

The use of voluntary consensus standards and/or sound business standards would be a major improvement for
managing Government property if Contractors didn’t have to account for all Government owned property upon
contract completion or termination (proposed clause 52.245-1(f)(x). Contractors typically do not tag and record
contractor owned equipment under their depreciation threshold. Currently, contractors must track a $100
Government owned item for the life of the item or until contract completion. The labar cost to manage this item
greatly exceeds the acquisition cost. The Government should consider a dollar threshold and apply this sound
business practice to Government owned property. The Government would save labor hours for Contractor
personnel tracking low dollar items.

[ appreciate the opportunity to respond to FAR case 2004-025. If additional information is required please contact
me at 443-778-5585.

Sincerely,
Richard Shultz

CPPM, CHAMP
Section Supervisor — Property Management
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Alliant Techsystems Inc.
5050 Lincoln Drive
November 17,2003 Edina, MN 55436-1097

General Services Administration
Regulatory Secretariat (VIR)
1800 I Street. NW

Room 4033

Attn: Lauricann Duarte
Washington, DC 20403

Ref. FAR Case 2004-025 (Government Property)
By e-mail: furcase. 2004-025 G:GSA cov

Dear Ms. Duarte:

ATK has participated in the continuing process of acquisition reform for the management of government property
during the last ten years. We are appreciative to the many people within the agencies who have strived for mutually
beneficial enhancements during that time. and believe embracing best commercial practices and standards will result in
a successful outcome tor both government and industry. ATK has reviewed the proposed rule on Government Property
{FAR Casec 2004-025) and in the spirit of mutual cooperation, offers comments on the following areas:

Access 10 Contractor Internal Audit and Reviews Records [Proposed FAR 52.245-1(H(3)]

We believe the proposed FAR language may be interpreted to require mandatory furnishing of internal audit and review
documentation to the government. and access to the entire property management system, which includes a contractor’s
property. commercial property and other non-government property. We recommend these requirements be revised to

clearly indicate access to a contractor’s internal audits and reviews will be limited to information related directly to
government property.

Identification of "As Is”™ Government Property in Solicitation [Proposed FAR 45.201(a)]

We suggest an additional enumerated item related to “as is™ government property be added to the current proposed list.
ATK believes that a solicitation related to a fixed price contract should clearly identify the property the government
proposcs lo supply in an “as is” condition and should also provide all material information concerning the property’s
condition in order to allow a contractor to provide a responsible bid or proposal.

Disposition of Government Property Not Suitable for Intended Use [Proposed FAR 52.245 (d)Giy

ATK believes the cquitable adjustment approach and procedure currently described in FAR 52.245-2(a)(3) is a more
cquitable method to deal with government property that is in a condition not suitable for its intended use when
compared to the currently proposed language. Since the property is owned by the government, the decision concerning
an appropriate action should rest with the Contracting Officer rather than have him act as an advisor to a Contractor. In
addition. since the work is being undertaken at the Contracting Officer’s direction and the benefit flows directly to the
government property any action should clearly be at government expense. For these reasons ATK suggests replacing
the proposed language with the language presently in FAR 52.245-2(a)(3). As an alternative, ATK suggests the current
proposed language be modified as follows:

In the event property is received by the Contractor in a condition not suitable for its intended use, the
Contracting Officer shall, upon the Contractor’s timely written request, issue directions to the
Contractor on a course of action 10 remedy the problem. Such directions may include repairing,
replacing, moditying, returning, or otherwise disposing of the property at the Government’s expense.
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Upon completion of the required action(s) by the Contractor the Contracting Officer shall make an

equitable adjustment to the contract for the action(s) performed (sce also paragraph (f)(1)(ii)(A) of
this clause).

Facilities Contracts

The proposed language will eliminate coverage of facility type contracts. and service contracts are identified to meet the
future requirements. ATK recommends that the proposed service contracts would have standard template terms and

conditions for the management of government property under these contracts for consistency through the various
government agencies.

Abandonment of any Nonsensitive Government Property

The proposed language provides the government the unilateral authority to abandon any non-sensitive government
propo guage p g y 1 Y g
property in place. Such a government action may create a substantial additional cost for contractors. ATK

recommends that the proposed language be modified to require a contractor’s consent before the government may
abandon any of its property.

Conclusion

ATK recognizes that transition from the present FAR method of managing government property to the new rule will
require significant resources, and adequate time for implementation should be factored when establishing the effective

date of the new rule. In addition. robust training for both government and industry personnel will be required before
and during the implementation phasc.

We appreciate the opportunily to provide comments on this proposed rule refated to the management of government
property, and hope that our comments will be of assistance in further defining and clarifying the roles of the
government and industry in relation to this important government contract subject.

Sincerely,

ALLIANT TECHSYSTEMS INC,

(s

g 4 !
L vy
Y A \f,,(,,/
1anne Deering ;
Vice President. Contracts and Stritegic Agreements

DD/lrs
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General Services Administration
Regulatory Secretariat (VIR)
1800 F Street, NW

Room 4035

Washington, D.C. 20405

Attention: Ms. Laurieann Duarte
RE: Proposed Changes to Government Property Provisions — FAR Case 2004-025
Dear Ms. Duarte:

| am submitting these comments pursuant to 70 F.R. 54878, September 19, 2005, with
respect to proposed revisions to the FAR addressing government property. My
comments relate exclusively to the issue of passage of title to property accounted for as
indirect charges applied to cost-type and time-and-material contracts. The proposed
changes to the title clause will overturn established state case law, and result in
substantial increases in state sales and use taxes charged to U.S. Government
contracts. For the reasons explained below, we believe that the government title
provisions applicable to cost-type and time-and-material contracts should be retained as
written and not be revised as proposed.

1. Case Law has firmly established that state sales and uses taxes do not apply to
indirectly charged property when the appropriate lille clause is present in a government
contract.

The proposed change to eliminate FAR 52.245-5 in its entirety, and specifically FAR
52.245-5(c), and replace it with a new government property clause, FAR 52.245-1,
would eliminate the passage of title to the government of indirectly charged property
under cost-type and time-and-material type U.S. Government contracts. Case law
beginning in California in 1990 has established that title to indirectly charged property
passes directly to the U.S. Government when FAR 52.245(c)(3) is present in a contract.
Aerospace Corp. v. State Board of Equalization, 218 Cal. App. 3d 1300 (1990)
McDonnell Douglas Corp. v. Director of Revenue, 945 S.W. 2d 437 (Mo. 1997) (en
banc); Motorola, inc. v. Arizona Department of Revenue, 993 P. 2d 1102 (Ariz. Ct. App.
1999): Bath Iron Works v. State Tax Assessor, No. AP-00-80 (Me 2000); Strayhorn v.
Raytheon E-Systems, Inc., 101 S.W. 3d 558 (Tex. Ct. App. 2003), petition for review
denied, 2003 Tex. LEXIS 320 (Tex. 2003). Consequently, the application of state sales
or use taxes to such property that is indirectly charged according to a reasonable
allocation system violates the constitutional immunity of the U.S. Government to state
taxation.

3550 GENERAL ATOMICS COURT, SAN DIEGO, CA 92121-1122 PO BOX 85608, SAN DIEGO, CA 92186-5608 (858) 455-3000
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2 If the proposed requlation FAR 52.245-1 is adopted, a two-tier tax application will
result in which indirect consumable property charged to a fixed-price government
contract with a proaress payments clause will be exempt from state and local sales and
use tax, and that same indirectly charged consumable property will be subject to state
and local sales and use tax when charged to a cost-type or time-and-material
government contract.

In fixed-price type contracts containing the Progress Payments Clause FAR 52.232-16,
titte to direct consumable supplies and indirectly charged supplies and materials is
passed directly to the U.S. Government by operation of the clause. This Progress
Payments Clause will not be affected by adoption of the proposed regulation. As a
consequence, state and local sales and use taxes will apply inconsistently to indirectly
charged property depending upon whether it is purchased pursuant to a fixed-price
government contract with the progress payment clause -- non-taxable, or to either a
cost-type or time-and-materials contract — taxable. This makes no sense whatsoever:
there should be internal consistency within the regulations to avoid this illogical result.

3. Adoption of the proposed requlation FAR 52.245-1 will result in a tremendous
loss of federal dollars for much-needed defense and research programs that are funded
through U.S. Government contracts.

Government appropriations are made available to various government departments and
agencies each year for the purpose of funding projects of national importance. With
increasing constraint on the federal budget, every available dollar is needed to fund a
vast array of programs in areas including defense, energy, science, and health.
Revision of the government property title clauses would have the effect of transferring
vast amounts of federal government resources directly to state and local governments
at the expense of critical federal programs. For example, in California, where sales and
use taxes average about 8.00% depending on the county, for every million dollars of
funds expended for indirectly charged property, an additional $80,000 of taxes will be
due. To put this in perspective, if a company were to indirectly charge 10,600,000 for
property required to perform a government cost-type contract in a year, an additional
amount of $800,000 would be required to pay taxes to state and local governments.
The alternative would be to reduce critical spending on vital government programs.
Certainly, this cannot be the intention of the drafters of the proposed regulation affecting
title to government property.

Conclusion

For the reasons stated above, we believe that the portion of FAR 52.245-1 relating to
title, specifically FAR 52.245-1(e), should not be adopted as proposed, but should be
retained as currently written in FAR 52.245-5(c) to preserve the well-established
regulatory and case law treatment of government property. Courts in several states, as
cited above, have painstakingly established that the property title clause found at FAR
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52.245-5(c)(3) effectively transfers the title to indirectly charged property directly to the /
U.S. Government when costs are appropriately and reasonably allocated to cost-type

and time-and-material government contracts. As a result, such property is titled in the

U.S. Government when purchased and is afforded constitutional immunity from state

and local sales and use tax.

In summary, we believe that the title provisions as currently written should be retained:

1. To avoid unnecessary additional costs, or reduction of funds, for vital government
programs;
2. To avoid unnecessary and cumbersome administration of two different tax

regimes that will apply to fixed-price contracts with a progress payments clause, and to
cost-type and time-and-material contracts; and,

3. To avoid doing serious damage to well-established principles of law related to
government title provisions developed over many years.

(Please note, the language of proposed FAR 45.401 will require revision to make it
consistent with the retention of FAR 52.245-5 as it is currently written.)

Thank you for providing this opportunity for comment.
Sincerely,

Susan N. Shafi
State and Local Tax Specialist
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General Comment:I am submitting my following comments to the FarCase 2004-025
for the rewrite of FAR Subpart 45.

45.101 Definitions

It is highly recommended that a definition for Information Technology
Equipment (ITE) be included. Even though this definition is a subset of the
definition for Equipment, it becomes extremely important what it comes to
being compliant to the CFO Act 1990. When an agency is preparing their
financial sheets and they are calculating the depreciation for property using
IRS guidelines for depreciation, they will find that different types of
equipment have different depreciation rates. General equipment has a
depreciation rate over five years and computer or IT equipment is depreciated
over three years. To enable an agency to comply with the requirements of the
CFO Act of 1990 the agency should have the ability to depreciate the equipment
at the appropriate rate.

45.103 General
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a(l) Voluntary consensus standards that are currently in print would not be
efficient to protect the government interest. One of the major concerns with
using the standards is that neither the government nor the contractors really
understand to impact of using these standards. Another area that is unclear
is will the contractors be required to go to a voluntary consensus standard if
for the past twenty plus years the contractor?s property control system has
met or exceeded the requirements of FAR Subpart 45.5. Would this not be an
acceptable standard since most of the DoD contractor have met this
requirement. We do not see what the benefits would be if the contractors have
to spend money to change their systems to meet a consensus standard when they
already have acceptable systems in place, the government would most likely
bear the cost of changing these systems. For example: One problem develops
when we have "inconsistency in the preeminent standard" to be used. One
problem develops when we have "inconsistency in the preeminent standard” to be
used. For example, if Raytheon is using ISO; Northrop Grumman is using Six
Sigma; Boeing is using ASTM, LMC is using ABC, then which standard takes
precedence to truly authenticate compliance? Another problem develops because
the Property Administrator must become knowledgeable of "all standards"
because there is universal oversight of many of the same customers (i.e.,
Raytheon, NG, etc). Another problem develops when FAR is replaced with a
contractor based standard for application to a government operation. Therein
resides a "conflict" since contractors cannot audit other contractors "for the
government"” and "hold the government liable" according to the commercial
standard. Another problem develops when there is a dispute regarding the
processes that defines the standards. 1In the past, the DoD Manual was written
in support of the FAR requirements for PA analysis (audit) of the contractor's
systems for controlling government property. Further controls were supplanted
in the DoD FAR Supplement. The question: If contractor metrics ASTM, ISO,
etc) are used "by the government” to monitor contractor compliance, what
precedent does the FAR, DoD Supplement, and DoD Manual have in relationship to
the contractor based metrics?

52.245-1 Government Property

It is highly recommended that a definition for Information Technology
Equipment (ITE) be included. Even though this definition is a subset of the
definition for Equipment, it becomes extremely important what it comes to
being compliant to the CFO Act 1990. When an agency is preparing their
financial sheets and they are calculating the depreciation for property using
IRS guidelines for depreciation, they will find that different types of
equipment have different depreciation rates. General equipment has a
depreciation rate over five years and computer or IT equipment is depreciated
over three years. To enable an agency to comply with the requirements of the
CFO Act of 1990 the agency should have the ability to depreciate the equipment
at the appropriate rate.
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(b) Property Management

Add to (b) (1) the word procedures after systems. The contractor system
includes processes and procedures.

There appears to be a conflict or some confusion between what is written in
the clause via FAR 45.106 ( Transferring accountability). The clause states
in (d) (iii) 4(i) that the contracting officer may be written notice, at any
time (A) increase or decrease the amount of government furnished under this
contract. 45.106 states ?such transfers shall be documented by modifications
to both gaining and losing contracts. So my questions are which one is it?
Either you transfer by written notice (by the way what is meant by a written
notice contracting officer letter) or you transfer by issuing a modification
to the contract (should not the modification be bi-lateral and not unilateral,
most contracting cfficers want to do unilateral). Does a written notice
become part of the contract or do you have to incorporate it into the contract
by modification?

Under f(iii) records of government property, please explain what the meaning
of (9) posting reference and date of transaction really means. Everyone see
this different. Maybe is should read (the document that caused the
transaction and the date the transaction occurred).

f(x) Property closeout

Move (2) and (3) from this section it does not belong under property closeout.
(2) and (3) should be moved to (f) contractor plans and system.

What are the benefits of requiring the contractor to accomplish self audits?
If we are now requiring the contractor to perform this function who is going
to pay the cost of those self audits. With contractor?s increasing overhead
Lurden rate this 1s going to cost the government more money than if the
property administrator accomplishes the same tasks. How would the PA know if
the information given by the contractor is accurate and complete?

(iv) Physical Inventory

It is somewhat unclear when a contractor is to inventory the government
property? Does the contractor inventory based on their procedures or does the
contractor need to submit their inventory plans to the property administrator
for concurrence? It appears that the contractor determines what periodically
means.

We totally agree with doing away with the additional property clauses since
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for the most part those issues can be handled under the government property
clause 52.245-1. We agree with deleting the special tooling clause 52.345-17,
this clause has been misused since it was written in the 1980s. For one this
clause can only be used on Fixed Price contract and it is normally only used
on production contracts. The problem with this clause is that the money
negotiate under the contract is to be used for only unidentifiable special
tooling, here lays the problem. 99.99% of all production contracts go through
some type of research and development before they go to production. By the
time the item is ready for production the contractor already know what special
tooling they will need to product the number of items on the contract. So if
the contractor already knows doing negotiations what special tooling they need
it should not be under the Special Tooling Clause but the government property
clause. The unidentifiable special toccling would be that tooling that comes
about through some engineering change to the item. Eventhough the Special
Tooling clause has appeared to work in the past the one area that should be of
concern 1s the millions of dollars the contractors have been paid without any
special tooling being purchased. It like having an insurance policy where if
the contractor spends more than what has been negotiated the contractor is
then responsible for the additional cost of the special tooling. That would
be the insurance but I am not aware of any contractor having to spend their
own money to purchase special tooling on a government contract. Of course any
money left over that the contractor did not spend would be extra profit.

In closing we will have to say that even though FAR Subpart 45 has needed to

be rewritten for a long time, but it also needed to be written with a common

sense approach. We are not sure that going to consensus standards is the way
to go either. Most of the standards (ATSM) that we have read on property are
incomplete or do make sense from the point of being a tax payer. We feel it

is appropriate for the government to set its our requirements to ensure being
good stewards of tax payers money. Maybe the way to go is for the government
to set the standard which they really did under the old FAR subpart 45.5.

Thank you for the opportunity to submit my comments.

James Taylor

Property Analyst
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Subject FAR Case 2004-025

Reference: 52.245-1(j)(1)(A): "The Contractor may dispose of scrap resulting from production or testing
under this contract without Government approval.”

Comment: The term, "scrap” should be defined. Without a definition, the authority of the contractor to

declare as scrap property resulting from production or testing may be abused, and usable property may
be wasted.

Roman J. Marciniak, Jr.

Chief, Utilization and Donation Branch
Property Management Division
Federal Supply Service, GSA

Phone: 703.605.2905

Fax:  703.305.7728
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November 17, 2005

Ms. Laurieanne Duarte

FAR Secretariat

General Services Administration
Regulatory Secretariat (VIR)
1800 F Street NW

Room 4035

Washington, DC 20405

Faxed to 202-501-4067

Re: Proposed CBanges to Government Property Provisions-
FAR Case 2004-025

Dear Ms. Duarte:

I'he following comments are proffered pursuant to 70 F.R. 54878, FAR Case
2004-025 (September 19, 2005), with respect to its proposed revisions to the FAR’s
provisions regarding government property. My comments will specifically address the
proposed changes that would (1) result in the government not acquiring title to overhead
or indirect cost property (hereafter overhead property) in cost reimbursement contracts;
and (2) the potential adverse ramifications in providing contracting officers with
unlimited discretion in inserting the “as is” government property clause in cost
reimbursable contracts while not affording a pre-contract right of inspection. I will also
address one potentially beneficial ramification of this new FAR Case — that the creation
of the new “Mega government property” clause may finally resolve the question whether
the government property clause should be read into a contract by operation of law under
the G.L.Christian Doctrine.

Agriculture & Arts o Business Administrati ineeri fronmenta : .
Sehrnl nf ot asine ."I:t::f.'?.n_:.e.?.s..:‘eer:"ng'. Env'm.'“ | Design o Science
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My students in the undergraduate contract management program at California
State Polytechnic University, Pomona, California, in accompanying comments, will
likewise be submitting their views regarding potential negative ramifications of this FAR |
case. In a nutshell, both my students and I conclude that the aforementioned FAR Case
should be withdrawn and reconsidered with respect to these submitted comments.

I. Negation of Title to Overhead Property Under Cost Reimbursement Contracts.

A. The Contractor Cases Establishing That the Federal Government Has Title to
Overhead Property and the Covey Affidavit R i ise

In my recent article, “The ‘Three Musketeers’ of Overhead Property: Motorola,
Hughes and Raytheon Cases”, 1 outlined the common arguments and legal reasoning of
these landmark decisions that successfully proved that under both cost reimbursement
and fixed price contracts financed with progress payments that the federal government
acquires title to overhead property. As stated in my article, a very significant event
occurred in the Raytheon decision, where, for the first time, the government finally went
on record that it agreed with the reasoning of these overhead property advocate cases.
The “statement of record” was the affidavit of Ms. Carol Covey, deputy director of
procurement in the Office of the Under Secretary of Defense for Acquisition,
Technology, and Logistics, which was admitted into evidence. In unequivocal language
Ms. Covey painstakingly outlined the government’s forthright position that it intends and
does in fact take title to overhead property, both in cost-reimbursement and fixed-price
contracts with progress payments. Thus, the record appeared to be quite settled, at least
as to DoD contracts, that the overhead property, regardless of the contract type by which
it was acquired, is property owned by the government.'

B. How the “Mega Clause” Undermines the Indirect Cost Linkage

The principal thread within the common legal reasoning of the cases recognizing
government title to indirect cost property in cost reimbursement contracts is the “indirect
cost linkage of 52.216-7 (“Allowable Costs and Payment *) clause and 52.245-5(c)(3)
(“Government Property (Cost-Reimbursement, Time-and-Material, of Labor-Hour
Contracts”) clause. Simply put, 52.216-7 reaffirms that by the government paying for
properly allocable, allowable and reasonable indirect costs, the government has bought
“something”. What the “something” is that the government has bought is answered in
52.245-5(c)(3) by its language that:

(3)7itle to all other property (other than direct cost property, which
is addressed in FAR 52.245-5(c)(2)) the cost of which is reimbursable to the contracior,
shall pass to and vest in the government...(emphasis added),

(Note FAR 52.245-5, Subpart (2) addresses title to all property purchased by the
contractor for which the contractor is entitled to be reimbursed as a direct item of cost.

' Ms. Covey’s affidavit declares her authority to speak for the Department of Defense.



2370088 B@:5l 989780661 2 JOHNBWYATTIII PAGE @3

072529

Therefore, by negative implication, “other property” would have to refer to indirect cost
or overhead property).

The proposed FAR revision would destroy the indirect cost linkage by eliminating
52.245(c)(3) and instead substituting the new “Mega Government Property Clause” at
52.245-1, which would provide in pertinent part:

(e) Title to Government Property Acguired by the Contractor

(1) Title to all property purchased by the contractor, for which the contractor is entitled
to be reimbursed as a direct item of cost (see the "Allowable Cost and Payment” clause of this
contract), under this contract, shall pass to and vest in the Govemment upon:

(i) a vendor's or supplier's delivery of such property to the contractor;

(if) issuance of the property for use in contract performance, including installation of parts
through normal maintenance;

{iit) commencement of processing of the property for use in contract performance; or

(lv) reimbursement by the Government for the cost of the property, whichever occurs first.
(2) Paragraph (e)(1) of this clause shall not apply to property purchased by the contractor for
performance of fixed-price contracts or fixed-price line items. (emphasis added in italics).

Again, the potential ramification of FAR Case 2004-025 and the “Mega-
Government Property” Clause is that it eliminates the indirect cost linkage between FAR
52.216-7 and FAR 52.245-5 — meaning that the government would not take title to
overhead cost property under cost reimbursable contracts. It does this by a two stroke
mechanism. First, this “Mega-Government Property” clause eliminates the current
“Govermnment Property (Cost-Reimbursement, Time-and-Material or Labor-Hour
Contracts) clause currently found at FAR 52.245-5. Second, the proposed Mega-
Govermnment Property clause (again, it would take the place of current FAR 52.245-5)
specifically limits the government to obtaining title only when the property is acquired as
a direct item of cost. Now the question becomes why?

C. What Happened to the Covey Affidavit and Why the Negation of Taking Title
To Overhead Property In Cost Reimbursement Contracts? _

The proposed FAR case changes are of particular concern in that the net effect is
that the government would still acquire title to overhead property under fixed-price
contracts with progress payments’ but not under cost reimbursement contracts which
amounts to a distinction which logically defies the reason for its existence. And, this is
done without any reference to thic Covey affidavit which purported to be an official
statement of the United States Department of Defense regarding the indirect cost property
title issue. We can only ask why is the Covey affidavit being completely ignored? Could
the right hand of the government not be aware of what the left hand is doing? Again, if
the whole point of the FAR Case is to have the government NOT take title to overhead
property, then why limit the negation of title in cost reimbursable contracts? Why does

* See Nash Postscript IV: Title to Overhead ltems, 19 N&CR 11, at 50, where the author agrees that this
FAR case does pot resolye the question of taking of title to overhead property via the progress paymenis
clause under fixed-price contracts.
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this proposed FAR Case not negate the government taking title to indirect cost progress
payments property under fixed price contracts? Ms. Covey painstakingly clarified
DoD’s position that the government has title to overhead property regardless of contract
type, which this author adamantly asserts is correct . Why is now the FAR council
retreating from such a forthright declaration? Inquiring minds want to know.

II. Proposed FAR Case Would Allow Government to Designate Property “*As Is” Without

a Pre-Contract Right To Inspection Under Cost Type Contracts.

As noted in the comments of Richard C. Johnson Esq. this new Mega Property
clause affords the government an unlimited option to include the ‘As Is* provisions.
Currently such a clause (52.245-19) can only be used in fixed price, time and materials
and labor hours contracts and not cost reimbursable contracts. As Johnson correctly
asserts, the effect of this Mega clause would be allow the government to designate
property “As Is” while not affording contractors a right to a pre-contract inspection in
cost type contracts.’ Such a result would undermine the most fundamental precept of
cost reimbursement contracting that a contractor is to have less risk.*

[[I. The “Mega-Property” Clause Might Finally Resolve the Issue of Christian Doctrine
Incorporation By Operation of Law

For many years, there has been conflicting case law as to whether the various
primary government property clauses (e.g. 52-245-2 and 52-245-5) were incorporated by
operation of law under the G L. Christian Doctrine’ with cases saying both pro and con.®
For example, in the Chamberlain Manufacturing Corporation decision, the Armed
Services Board of Contract Appeals found that the government property clause was not to
be read in by operation of law since the common law of bailment was a suitable
substitute. However, the same board in the Dayron” and Hart's Food Service® decisions
concluded that the applicable property clause was to be read in by operation of law.
Applying the “Christian Doctrine Incorporation Standard” as outlined by the United
States Court of A for the Federal Circuit in the General Engineering & Machine
Works v. O’Keefe’, only clauses that are indicative of a deeply engrained fundamental
procurement policy will be incorporated into a contract by operation of law. The
combining of all primary property clauses into a “Mega clause * should assure that the

* See Comuments of Richard C. Johnson, Smith Pachter McWhorter & Allen, “Regarding Proposed Changes
to Government Propexty Provision FAR Case 2004-025” September 20, 2005 at p. 4.

* Johnson notes that such a result is the “contracting world turned upside down"”.

* G.L. Christian and Associates v. United States,. 160 Ct. Cl. 1,312 F. 2d 418, reh 'y denied, 160 Ct. C1.
58,329 F. 2d 345, cert. denied, 375 U.S. 954 (1963); see also Wyatt , “The Christian Doctrine: Bom Again
But Sinfully Confusing” Contract Management, November 1993

¢ ASBCA No. 18, 74-1 BCA 10,368 (1973); see also Wyatt, “Is the Government Property Clause Second
Rate?” The Property Professional, December 1993

7 ASBCA No. 24,919, 84-1 BCA 17,213 (1984)

¥ ASBCA Nas. 30756, 30757, 84-2 BCA 21 782 (1989)

? 991 F.2d 775 (Fed. Cir. 1993).
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new 52.245-1 would be elevated to the status of a clause worthy of Christian Doctrine
mcorporation.

IV. Conglusion

For all of the aforementioned reasons, I respectfully request that this proposed FAR
Case be withdrawn and reconsidered by the FAR council. If any questions should arise
concerning my comments, please do not hesitate to contact me at
ContractMgmtProf@aol.com or by phone at 951-377-7439.

Respectfully submitted,

/,ZKI//WA&

“ John B. Wyatt IT1 JD

Full Professor of Finance, Real Estate and Law

Lead Professor and Coordinator of Undergraduate and Graduate Contract Management
Programs

College of Business Administration

California State Polytechnic University, Pomona, California.
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Gregory S. Hill
Attorney-at-Law
1818 Market St. - 22nd Floor 527 Golden Gate Drive
Philadelphia, PA 19103-3672 Richboro, PA 18954-1127
TEL: 215-299-1556 TEL: 215-322-1749

November 18, 2005

General Services Administration
Regulatory Secretariat (VIR)
1800 F Street, NW

Room 4035

Attn: Laurieann Duarte
Washington, DC 20405

Ret: FAR Case 2004-025 (Government Property)

By email: farcase.2004-025@gsa.pov
By fax: 202-501-4067

Dear Ms Duarte:

[ appreciate the opportunity to provide comments on the proposed rule on Government
Property (FAR Case 2004-025), published in the Federal Register on September 19, 2005.

The Councils requested comments on the instances in which there is a continued need for
coverage with regard to facilities type contracts.

The Councils should carefully consider the impact of the elimination of facilities use
contracting on tenant use agreements entered into under the authority of the Armament Retooling
and Manufacturing Support (ARMS) Act (10 USC 4551 - 4555). An easily read and understood
explanation  of  the purpose of the ARMS  program is found at
hiip://www.lcaap.com/Pages/armsinfor.htm, a website associated with Lake City Army Ammunition
Plant. The statutory language is a bit confusing because the tenants are referred to as
“subcontractors,” since they derive the right to use the federal facilities that they occupy from their
Use Agreement with the Army’s facilities use contractor.

Under the authority of the ARMS Act, and more particularly10 USC 4554(a)(1) and (3), the
Army's facilities use contractors at Lake City AAP, Radford AAP, Lone Star AAP, Kansas AAP,
Mississippi AAP, Towa AAP, Milan AAP and other locations have been encouraged by the Army to
seek out commercial enterprises (often small businesses) to become tenants at these facilities under
Tenant Use Agreements, some of which have terms that extend well beyond the assured tenure of the
facilities use contractor. The Tenant Use Agreements may (with Army approval) extend for a term
of up to 25 years, per 10 USC 2554(a)(3)(A).

1818 Market St. - 22nd Floor, Philadeiphia, PA 19103-3672 ¢ TEL: 215-299-1556 ¢ FAX: 215-299-1548/1562
E-MAIL: GREG.HILL@DAYZIM.COM
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The Army (through the ARMS Act) has provided millions of taxpayer dollars to refurbish
these facilities for the use of these tenants, and in some cases the tenants invested significant.sums of
their own money. It is my understanding that most of the Tenant Use Agreements are tied to the
Facilities Use Contracts and are dependant upon their continuation. In most cases, the Army gave
assurances to the facilities use contractor that if the contractor were replaced, the Army would cause
the successor contractor to assume and honor the Tenant Use Agreements. It is not clear how

carefully the parties considered the issue of what would happen if there were no successor facilities
use contractor.

In return for the Army’s investment, the tenant use fees paid to the facility use contractor
have reduced the maintenance costs that the Army would otherwise have had to bear in order to
maintain these munitions production facilities for their mobilization mission.

May I respectfully suggest that it would be unwise to eliminate facilities use contracting
without carefully and fairly considering and addressing the impact of such a move on tenant use
agreements. The interests of the tenants, the Government and the facilities use contractors need to be
fairly addressed and reconciled.

May I also respectfully draw the Councils’ attention to the Congressional declaration of
national policy found at 10 USC 4552(9), which states that it is the *“policy of the United States of
America . . . to encourage facilities use contracting where feasible.” It is hard to see how the
elimination of facilities use contracting could possibly further this Congressionally declared national
purpose.

Respectfully submitted,

thagensy A Sl

Gregory S. Hill
Attorney at Law

1818 Market St. - 22nd Fioor, Philadelphia, PA 19103-3672 ¢ TEL: 215-299-1556 ¢ FAX: 215-299-1548/1562
E-MAIL: GREG.HILL@DAYZIM.COM
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11/18/2005 10:26 AM Subject Comments on FAR Case 2004-025

Regarding FAR Case 2004-025:

The proposed FAR Part 45 rewrite is of great interest and some concern at Aeronautical Systems Center
(ASC). The biggest concern identified by myself and the various individuals who submitted comments to

me is the proposed elimination of the Special Tooling (ST) clause and the Special Test Equipment (STE)
clause.

Air Force Regulation 78-3, Special Tooling Management Program, 10 May 1989, was implemented after
the fiasco with the shutdown of the B-1 production line, and the resulting situation with ST and STE
suddenly dumped on the Air Force to dispose of, with no disposition planning. The cover memo
implementing AFR 78-3, signed by Ira Kemp, stated "Management of special tooling has been criticized
over the years for poor management during weapon system production and untimely and uninformed
decisions about disposition and post-production use. The regulation and the Special Tooling clause are
intended to assist in improved management of special tooling acquired during weapon system
development and production”.

Some individuals apparently believe ST and STE would be adequately covered by the baseline GFP
requirements. Industry perceives the management of ST and STE as required by the clauses to be an
administrative burden. But if the ST clause goes away, the issue becomes how would we obtain the
retention codes, and how would we decide which tools will be needed for post-production requirements.
The retention code requirements are in the ST clause. Without the ST clause how would the government
take possession of the tools fabricated on a fixed-price contract that are needed for spares, repair, or
modification efforts? The tooling is not a deliverable under the contract and is not the end item. The
existing ST clause says the contractor has to request disposition instructions from the Contracting Officer
at which time the government can state its intention to exercise right-to-title. If the proposed text in
52.245-1(e) is intended to cover right-to-title of ST, it does not mention ST, and ST is not included in the
definitions in the proposed clause.

Also considered for elimination is the existing 52.245-2, which says all government owned tooling is
subject to the terms of the tooling clause and not the general property clause. If the ST clause is
eliminaled and 52.245-2 is eliminaled, ST essentially becomes indistinguishiable from other government
property.

Complicating matters for the Air Force is the fact the Air Force has mandated the use of the Air Force
Equipment Management System (AFEMS) for managing and tracking all government owned tooling,
which allows the Air Force to comply with CFO reporting requirements. That database requires extensive
information on the tooling which is only available from the contractor, most of which is a records
requirement in the ST clause.

If the STE clause is eliminated, all the controls in place via the clause also will disappear. We interpret
the reason for the STE clause is to enable the government to determine whether there is sufficient
justification to allow the purchase of equipment to be classified as STE. With the STE clause in place the
STE is government owned regardless of contract type being fixed-price or cost-reimbursement. If the
clause is eliminated, and what used to be classified as STE is purchased under a fixed-price contract,
and the property is needed for a follow-on contract, how would the government take possession unless
the property was a deliverable? Again. is the praposed 52.245-1(e) intended to cover STE?

We question how effective it will be for contractors deciding how often to periodically inventory GFP, and
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how to conduct the inventories. We also question how the lack of government oversight will prevent
misuse of GFP, or commercial use without compensation to the government.

The proposed 45.501 "Support Government property administration” paragraph (a) is of concern. If we
own property, why should the property administrator be limited to requesting support administration to
when the prime contractor agrees to it. Then, there appears to be a missing step after paragraph (c).
After the prime property administrator refers the matter to the Contracting Officer, then what? No further
Contracting Officer action is called for.

In the proposed clause 52.245-1, paragraph (f) (v) (B), "The contractor shall assure its subcontracts are
properly administered and reviews are periodically performed to determine the adequacy of the
subcontractor's property management system.” This is vague. It begs the question of who is responsible
for accomplishing the reviews and providing the determinations.

Daniel R. Fleischman
Procurement Analyst
ASC/PKAA, WPAFB Ohio
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DEPARTMENT OF DEFENSE
400 ARMY NAVY DRIVE
ARLINGTON, VIRGINIA 22202-4704

NOV 1 8 2005

Ms. Laurieann Duarte

General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW, Room 4035
Washington, DC, 20405

Dear Ms. Duarte:

We reviewed the proposed Federal Acquisition Regulation (FAR) Case No. 2004-
025, “Government Property,” that simplifies procedures, clarifies language, and
eliminates obsolete requirements related to the management and disposition of
Government property in the possession of contractors. We generally agree with the
proposed changes; however, the proposed revision has eliminated any requirement for a
contractor to report annually the total acquisition cost of Government property that they
are accountable for. The requirement for an annual report is essential. Government
agencies have a continued need to collect and report the value of Government property
associated with existing contracts as part of their financial statements and the associated
audits. An annual report would also help protect the Government interest in public
property. Therefore, FAR Part 45 should require contractors to submit an annual report.

Thank you for the opportunity to comment on the proposed rule. If you have any
questions, please contact Ms. Patricia Bartron at (703) 604-8753.

DY

A G e A | N AT A
" Patrjcia A. Braruin
Assistant Inspector General
for Audit Policy and Oversight

cc: DAR Council
DIG-I&P (e-mail)
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DEFENSE CONTRACT MANAGEMENT AGENCY
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IN REPLY
REFERTO DCMA-OCB

Regulatory Secretariat (VIR)
800 F Street, NW, Room 4035
ATTN: Laurieann Duarte,
Washington, DC 20405

Ms. Duarte

DCMA is pleased to have the opportunity to comment on the proposed FAR rule. | respectfully
submit the following comments on behalf of DCMA.

Proposed FAR Part 45 provisions Affecting Government Title Interests

1. It has come to our attention that the proposed FAR Part 45 proposes to alter the existing
provisions governing the respective ownership rights of the Government and its contractors in
contract materials paid for with Government funds in various contexts. The major change would
be to vest title in the Government only to property acquired by the contractor and charged as an
item of direct cost. We do not believe this proposed change is consistent with Government
interests or compliant with statutory law. We urge you to either (a) leave the existing provisions
governing title unchanged, or (b) consider clarifying changes consistent with this legal opinion
instead of those now proposed.

2. At the outset, we note that both the existing and the proposed language of Part 45 state in the
first section, 45.000, Scope of Part, that Part 45 "does not apply . . . to property to which the
Government has acquired a lien or title solely because of partial, advance, progress, or
performance-based payments,” yet as now proposed, the text goes on to do so. The "scope”
statement makes sense; we suggest that coverage of this subject matter is not most reasonably
addressed by Part 45. Aside from existing Property clauses, ownership interests in property
under contracts are separately governed by at least the contract clauses governing Advance
Payments, Progress Payments, Installment Payments, Performance based Payments,
Incremental Payment (for construction contracts), Responsibility for Supplies, and Terminations.
These other clauses were constructed to protect the Government's financial investment in
contract materials. The proposed language appears to be directed at limiting the scope of
materials that must be subjected to relatively onerous property system controls. These are
separate concerns and should be addressed separately. Practically speaking, the coverage could
be contained in any of a number of places in the FAR, but we suggest that it will be far more
difficult to cover it consistently in Part 45 and also in the various payment and financing provisions
than to choose one option or the other. (In this regard we note that there is now clear coverage of
the transfer of title in Part 32 clauses for traditional contract financing, but the comparable
coverage for interim cost reimbursements under cost-type contracts is in the applicable
Government Property clause, 52.245-5. We suggest that ideally the coverage of title in this clause
should be moved to 52.216-7, Allowable Cost and Payment, but realize

DCMA GC PAGE 2 November 15, 2005 Legal Review of Proposed FAR Part 45 provisions
Aftecting Government Title Interests
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that this is not within the scope of your committee. Simply leaving the existing provisions in the
Government Property clause unchanged would be a reasonable option.)

3. The Government has consistently taken the position in litigation that title to property obtained
by contractors passes to the Government upon Government reimbursement of the costs, to the
extent that the materials (a) are incorporated into a deliverable end item or (b) are consumed in
producing the end item. {(See, for example, the attached affidavits, presented as evidence in two
separate litigation cases after full coordination at OSD.) In simple commercial terms, these
materials are deemed to have been bought for immediate transfer to the Government. We have
never seen any reason to distinguish, for these purposes, between materials purchased under a
contractor accounting system that accounts for them as overhead materials and one that
accounts for them as direct-cost items. We note that one industry commentator (Richard C.
Johnson, of the law firm of Smith Pachter McWhorter & Allen, PLC) has aiready submitted a
discussion of how this issue has been relevant in a series of State and Federal District court
cases involving liability of contractors for state sales and use taxes, when materials are
purchased "for resale" in state tax law terms, regardless of whether they are reimbursed through
indirect

or direct cost allocation. We fully agree with this commentator's analysis of this issue, and do not
see any rationale for the Government to gratuitously give up the protection of the noted state tax
laws. (We are not commenting on the other issue he addresses.) However, tax litigation is not the
basis for our legal concern. The issue is that the analysis used in those tax cases was correct, not
that it resulted in cost savings to the Government. State tax law in each case noted by the
commentator resulted in exemption from the state tax because title did in fact pass to the
Government under our contract terms. If the states

concerned chose to modify their tax laws to eliminate this exemption, it would still be true that the
Government is entitled to and should continue to assert title to the covered goods.

4. Whenever the Government creates a provision for making payment under a contract without
receiving delivered items in return, it must consider the application of 31 U.S.C. §3324,
“Advances.” That statute provides in part:

(a) Except as provided in this section, a payment under a contract to provide a service or
deliver an article for the United States Government may not be more than the value
of the service already provided or the article already delivered. The intent of this
provision is that the United States should not pay for any work or materials until it has
received the benefit. 20 Op. Atty. Gen. 746 (1894); 18 Op. Atty. Gen. 105 (1885).
The Comptroller General has held that the statute was not intended to prevent a
partial payment in any case in which the amount of such payment had actually been
earned by the contractor, "and the United States had received an equivalent
therefore." 1 Comp. Gen. 143 (1921). When title passes, "the condition that the
United States must receive a corresponding benefit in order to justify the making of a
partial payment is . . . fulfilled.” (/d.) Under the "corresponding benefit" theory, the
corresponding benefit delivered to the Government comes in the form of title or an
enforceable lien (a property interest) in favor of the United States, in an amount at
least equal to the payment. 28 Comp. Gen. 468 (1949); 20 Comp.Gen. 917 (1921).
This theory later formed the basis of contract financing statutes discussed below.
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5. The language quoted above begins "except as provided in this section,” but the specific
exceptions provided there are extremely narrow and do not help here. The only relevant
exception is paragraph (b)(1), as follows:
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(b) An advance of public money may be made only if it is authorized by — (1) a specific
appropriation or other law.

But the only "other law" that comes into play is 10 U.S.C. §2307, “Contract financing” (applicable
to DoD contracts only). It is clear from case law that the term “advances” as used here includes
all payments before delivery of goods or services. This is a broader term than, for instance,
"advance payments” as used in the FAR. Partial payments, progress payments, and installment
payments are all generically “advances.” Such payments are illegal under Government contracts
except to the extent that they are authorized by the "other law," 10 USC §2307. That section
provides:

(a) Payment Authority. - The head of any agency may —

(1) make advance, partial, progress, or other payments under contracts for property
or services made by the agency

(d) Security for Advance Payments. - Advance payments made under subsection (a) may
be made only if the contractor gives adequate security and after a determination by the head of
the agency that to do so would be in the public interest. Such security may be in the form of a lien
in favor of the United States on the property contracted for, on the balance in an account in which
such payments are deposited, and on such of the property acquired for performance of the
contract as the parties may agree. This lien is paramount to any other liens and is effective
immediately upon the first advancement of funds without filing, notice, or any other action by the
United States.

(e) Conditions for Progress Payments. -

(1) The Secretary of Defense shall ensure that any payment for work in progress
(including materials, labor, and other items) under a defense contract that provides for
such payments is commensurate with the work accomplished that meets standards
established under the contract. The contractor shall provide such information and
evidence as the Secretary of Defense determines necessary to permit the Secretary to
carry out the preceding sentence.

(2) The Secretary shall ensure that progress payments referred to in paragraph
(1) are not made for more than 80 percent of the work accomplished under a defense
contract so long as the Secretary has not made the contractual terms, specifications, and
price definite.

* Kk %

(h) Vesting of Title in the United States. - If a contract paid by a method authorized under
subsection (a){1) provides for title to property to vest in the United States,
DCMA GC PAGE 4 November 15, 2005 Legal Review of Proposed FAR Part 45 provisions
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the title to the property shall vest in accordance with the terms of the contract, regardless
of any security interest in the property that is asserted before or after

the contract is entered into. The authority granted in the above statute is limited
autfiority, not plenary. That is, if not for the explicit authorization granted by section 2307
to make “advance, partial, progress, or other payments under contracts,” any such
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payments would be prohibited by 31 U.S.C. §3324. That being so, such payments must
be made on the basis of “security,” including, where applicable, title to the affected
contract materials.

6. There has been some confusion in past years regarding Government contract provisions which
state that title passes to the United States, but any such confusion was laid to rest by the
enactment of what is now paragraph (h) quoted above. In short, “title” in a contract means “titie.”
If the United States Government provides funding to a contractor pursuant to a contract term
which says title passes (such as the Progress Payments clause), title must pass or the contract
funding payment is not "authorized by law." This is not to say that a standard FAR clause could
not provide for payments without passage of title; but such payments would still constitute
"advances" within the meaning of the statute. Therefore, if not title, some other form of security
for the payments would be required by 10 USC §2307(d).

7. Of course interim cost reimbursement vouchers are, like progress payments, financing
payments. This is recognized in the Allowable Cost and Payment clause, FAR 52.216-7,
paragraph (a)(2). They are payments made on the basis of costs incurred, in advance of contract
"delivery." Unlike progress payments, the contractor's entittement to them is not wholly
conditioned on satisfactory performance, in the event of termination, but the contractor must
deliver all materials produced at that time, as an offset to the costs. The proposed provisions on
title would draw a strange and arbitrary line in that we would continue to assert title to materials
paid for with progress payments and interim cost voucher payments. Our interest in progress
payments would be protected in two ways — first, because we would unequivocally own title to all
progress payment inventory, and second, because the contractor would have no right to retain
any progress payments if it fails to deliver conforming end items; yet neither protection would hold
true for financing paid by interim cost voucher.

8. The requirements of 10 USC §2307 may be viewed as a special set of circumstances within
the scope of 31 USC §3324(a), or alternatively as an exception "authorized by . . . other law."” The
result is the same for present purposes. When title to work in process is transferred to the
Government, in effect there is no "payment [of] more than the value of the service already
provided or the article already delivered." The word "delivered" here does not incorporate the
various delivery terms of contracts; for instance, it does not depend on whether delivery is f.0.b.
origin or destination. What is "delivered” in the case of all authorized contract financing is
something of value, whether it be title, a lien, or substituted security in (for instance) a bond or a
bank account. For instance, under the Progress Payments clause, the unliquidated progress
payments may not exceed the value of the incomplete work — which is "delivered” in the sense
that the Government has received titie. (This grows out of the "corresponding benefit" theory
discussed above.) Whether 10 USC §2307 is viewed as a statutory exception to, or a narrow
application of,
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31 USC §3324(a), it is clear that existing law — including FAR provisions to date — has never
authorized payments out of contract funds for unsecured advances. The effect of the proposed
change is to do exactly that for the first time. We do not believe this is permitted under the
statutory law.

9. The practical effect is substantial, in regard to protection of the Government's financial
interests. It has often been necessary to enforce existing title-vesting clauses strictly. For
instance, when a contractor goes bankrupt after receiving progress payments, the Government
notifies the debtor-in possession or bankruptcy trustee that all “progress payment inventory” must
be held for the Government and not included in the bankruptcy estate. When a contractor simply
closes its doors without filing for bankruptcy, this agency has had to request the U.S. Marshall's
Service to seize the Government property.
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When a contractor uses Government property — which has been defined as such by virtue of (for
instance) progress payments or other cost reimbursement terms — without permission, the
Government demands rent and/or surrender of the property; on occasion such misuse has been
the basis of criminal or civil fraud charges. Criminal charges have also been filed when a
contractor obtains Government financing on the basis of false statements that it has obtained
clear title to goods as a prerequisite to such financing. Title may also be an important protection
when a contract must be terminated for convenience or default and the contractor is unwilling to
cooperate with settlement and plant clearance procedures.

10. The proposed change draws an artificial distinction between materials charged as direct cost
items and those charged as indirect. This is not a meaningful distinction. The charging practice
may vary from contractor to contractor on the basis of the size of the business, how much of a
given kind of material it consumes in its production, and the sophistication of its accounting
systems. One contractor may charge hardened steel bolts as direct while another charges all
structural steel parts as well as fasteners as indirect. A distinction between direct and indirect
charging does not particularly reflect the value of the material, either in absolute terms or relative
to the value of the end item, the risk of loss, or any other factor relevant to the Government's
financial interests. We see no logical reason that the Government's ability to secure its financial
interests in the payments it makes should depend on the contractor's cost accounting decisions.

11. Precisely when title passes is spelled out in the existing clause. The choice of timing is not
inflexible; however, the goal is to ensure that at any given time, the amount of costs that may be
reimbursed will not exceed the value of the title to goods that has been passed to the
Government. The current system is one reasonable way of minimizing the risk.

12. Please note a few implications that this analysis does not have for the proposed regulation.

a. It is not necessary that title, once vested in the Government, remain there. Title to any
remaining progress payment inventory is relinquished when the contractor delivers end items of
value at least equal to the outstanding payments. There is no need for security or other
equivalent once the contractor has delivered the end items at the final agreed price. We do not
view this relinquishment of title as raising any concern in regard
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to disposition of Government property, since the only purpose for which the Government required
title to items in excess of the deliverables was as temporary security.

b. We express no opinion on whether property system controls should be extended to
contractor acquired goods, whether reimbursed as direct or indirect costs. Legal protection of the
Government's interest does not clearly require annual inventory, physical

security, tagging, and the like. How much risk the Government is willing to accept that its property
might disappear or be damaged is a business judgment. Imposition of relatively burdensome
controls on the property is legally supportable if desired, but by no means legally mandated.

c. Our reasoning does not imply that title must be claimed in all physical objects that
contribute to indirect costs, including (for instance) office equipment and supplies. Our primary
past position has been that title passes to the Government in supplies that are wholly consumed
in the production process and/or incorporated into the end items. The reason for this is that there
is a sound general presumption that the value of such materials is incorporated into the work in
progress only in proportion to the consumption of the goods. This presumption may be untrue in
some circumstances, but normally can reasonably be relied on in determining that the amount of
payments made is "secured" by the value of work in process. Other indirect costs, whether
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represented by labor or by pure overhead items such as office supplies, tend to convey their
value to the end item by virtue of their use, regardless of the lack of physical incorporation.
However, it is clear that the entire value of (for instance) an office photocopy machine is never
transferred to the deliverable end item, unless in some unusual case in which it is used for
nothing else and its entire useful life is expended on that end item. As to such "administrative”
overhead materials, we believe that statutory law requires that we acquire a property interest, but
it may be an imprecise or not fully defined property interest in the contractor's equipment as a
whole, not specific items. If, for instance, the contractor abandoned all Government work and filed
for bankruptcy, we would have a valid legal interest in property to present to the trustee, butin a
class of items rather than specific items. d. The above is not intended to call for any change in the
provisions for risk of loss to materials. As to contractor-acquired (direct or indirect) materials, the
major issue is whether the cost of replacing the item will be an allowable contact cost; there is
generally no issue of liability for replacement of general contractor-acquired property in the same
sense as there is for Government-furnished property or STE. You may want to consider
addressing this issue but we do not see that the result is mandated by law.

13. In summary, we believe that the proposed change to section 45.401 is misconceived and, to
the extent that it waives any Government property interest in materials paid for on the sole basis
that they are paid as indirect costs, contrary to law. We see no reason to distinguish, for these
purposes, materials whose costs are allocated to contracts through indirect pools from those that
are charged directly. The proposed provision waives a Government interest that is both
mandatory and of great practical value. We suggest that sections 45.401(b) and (c) should be
either removed, or modified to state clearly that title passes to the Government in all materials
that (a) are either incorporated in or consumed in producing the contract goods, and (b) are relied
on as a basis for any Government payment before delivery of the deliverable end items. We also
recommend a corresponding correction to the proposed Government Property clause, paragraph

(e), at least by removing the word "direct"; reverting entirely to the existing language might be a
better solution.

14. To avoid confusion, we strongly urge that some comment consistent with the above be made
in the Federal Register notice responding to public comments on this proposed section. In view of
the comments already received, simple withdrawal of the questioned provisions will give the
incorrect impression that the Agency's or the Committee's position is based on a desire to protect
our interests in tax litigation. We believe it should be made

clear that the Committee believes that already existing law and sound fiscal policy both support a
Government claim of title as described above, not simply that we prefer to do so as a matter of
strategy. We will be glad to assist in formulating or editing such comments.

STEVEN GRUENWALD
for the Contract Law Group Steering Committee

JEAN MARIE FARIS
Legal Advisor
DAR Government Property / Plant Clearance Committee
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Council of Defense and Space Industry Associations
1000 Wilson Blvd., Suite 1800
Arlington, VA 22209
www.codsia.org
(703) 243-2020

November 18, 2005

General Services Administration
Regulatory Secretariat (VIR)
1800 F Street, NW

Room 4035

Attn: Laurieann Duarte
Washington, DC 20405

Ref. FAR Case 2004-025 (Government Property)
CODSIA Case No. 05-06

By email: farcase.2004-025@gsa.gov

Dear Ms Duarte:

We the undersigned members of the Council of Defense and Space Industry
Associations (CODSIA) appreciate the opportunity to provide comments on the proposed rule

on Government Property (FAR Case 2004-025), published in the Federal Register on
September 19, 2005.

Founded in 1964 by industry associations with common interests in defense and space
fields, CODSIA is currently comprised of six associations representing over 4,000 member
companies across the nation. Participation in CODSIA projects is strictly voluntary. A decision
by any member association to abstain from participating in a particular activity is not
necessarily an indication of dissent.

For over ten years the associations have participated in numerous meetings, proposed
revisions, and dialog with the government on the need to improve and streamline the control of
government property in the possession of contractors. We have long been frustrated by the
inability to reach a consensus that would benefit the taxpayers through greater economy and
efficiency in the management of government property. For the first time we believe that the
mutual goal is at hand.

The proposed rule changes radically the overall approach to managing government
property. For the first time the rule recognizes that mntractors for many years have been
managing inventories of their own property—very successfully. By accepting commercial
practices and standards, the proposed rule adopts voluntary consensus standards as the principal
criterion for an acceptable contractor government property management system. Instead of
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prescriptive-type requirements, the contractor is offered an opportunity to manage government
property with principle-based standards in much the same manner as his own—obviating a need
for a separate and costly government dictated system.

For this we are very appreciative to the project officer and the many people within the
agencies who have labored for years in search of a mutually beneficial solution. We believe,
overall, the proposed rule presents a successful outcome for both government and industry in
this long-term endeavor.

Principal Concerns

While we are in general support of the overall tenor of this comprehensive proposed
rule, we do, however, have three principal concerns and other significant concerns. All of our
comments are presented in the line-in/line-out matrix document included with this letter as
Attachment B, with those significant issues so annotated. Our principal concerns are more fully
addressed below and center on the following areas: (1) access to a contractor’s internal reviews

of its property systems; (2) revision of the title provisions; and (3) furnishing government
property “As Is.”

Access to Contractor Internal Audit and Review Records.— Proposed FAR 52.245-
1(H)(3) provides: “The Contractor shall establish and maintain procedures necessary to assess its
property management system effectiveness, and shall perform periodic internal reviews and
audits. The findings and/or results of such reviews and audits shall be nade available to the
Property Administrator.”  In addition, FAR 52.245-1(g)(1) provides access to the contractor’s
property management systems, procedures, records and supporting documentation. Taken
together, we interpret these two clauses to add a new requirement for internal audits and reviews
and the mandatory furnishing of the documentation of these internal audits and reviews to the
government, thus, inappropriately expanding government access to internal company audits. In
addition these clauses can be read to require access to a contractor’s entire property
management system, including records and internal audit reports on the contractor’s own
inventory, commercial property and other property. Such an expansive access to records is
likely unintended and is certainly unnecessary and inappropriate. We strongly recommend these
requirements be revised as recommended in our comments provided in Attachment B.

Revision of the Title Provisions.—-Over the years courts have held that overhead
property is owned by the United States government and immune from state taxation. In fixed
price type contracts, the Progress Payments clause FAR 52.232-16 provides that the government
shall obtain title to contractor’s property financed by progress payments. In cost type contracts,
title to overhead materials passes to the government under FAR 52.245-(c)(3). FAR 31.2
requires allocation of cost in accordance with the Cost Accounting Standards which, among
other things, requires consistency in the cost accounting practices of government contractors and
subcontractors. Indirect costs are allocated to all of the contractor’s contracts based on rates
established on forecasted or actual/standard costs. These allocated indirect costs are
subsequently billed and reimbursed by the government in accordance with the Allowable Costs
and Payment clause at FAR 52.216-7. The courts have found the necessary linkage to
government title in both cost and fixed price contracts through these clauses. However the



D%/ 52

proposed rule does serious damage to these established links—potentially eliminating any
argument for exempting overhead costs—thus jeopardizing the necessary ownership provisions
needed to protect the status of these indirect costs as government property. Moreover, the
proposed rule could result in significant increased costs to the government. We strongly
recommend that the established title provisions be retained as they are worded today in the
existing clause—excluding references to deleted clauses.

Furnishing Government Property “As Is”.—Proposed FAR Part 52.245 (d)(iii) states
that, “The Government may, at its option, furnish property in an ‘‘as is’’ condition. In such
cases, the Government makes no warranty with respect to the serviceability and/or suitability of
the property for contract performance. Any repairs, replacement, and/or refurbishment shall be
at the Contractor’s expense.” The current “as is” clause (FAR Part 52.245-19) is limited to
fixed priced contracts and must be disclosed in a solicitation. This new provision creates an
extraordinary cost risk for contractors, particularly small and medium-size contractors, that may
not have the resources to absorb the cost of making an unknown quantity of property suitable
for use. It is unfair to permit the government, without prior contractor agreement, to deliver
property that is not suitable for its intended use and avoid assumption of any responsibility for
the cost of its repair and restoration. We strongly recommend this provision be deleted; in the
alternative, any new “as is” provisions in this clause must reflect the same characteristics as in
the current clause language.

The preamble of the proposed rule asks several specific questions. Our responses to the
questions are provided in Attachment A. Our detailed comments on the rule, with comments
and suggested textual revisions, are contained in Attachment B. This letter and Attachments A
and B comprise our comments provided on this rule.

We also note that the transition from the present FAR method of managing government
property to operations under the new rule will take time and considerable effort. We should
strive, however, to minimize the time period that entities are required to operate under multiple
systems. Adequate preparation for implementation should be considered in the establishment of
an effective date of the new rule. Both government and industry personnel will need extensive
training before and during the implementation phase. We strongly recommend that a joint
government/industry training program be sponsored by the Government to ensure that both
parties have the opportunity to discuss and learn together about the changes that they will have
to make. We stand ready to provide expert personnel who are thoroughly familiar with the
effect of the new policies on industry to work with their government counterparts in developing
and presenting such a program.

Again, we wish to thank all of those who over the years have devoted much time and
many resources to the achievement of a workable and economic solution to a major government
and industry problem. We do hope that satisfactory resolution of our issues will speed the
finalization of this very important task. A strong and workable framework has been established

by the proposed rule and we believe that with modification it can proceed to completion with
our strong support.
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Thank you for your attention to our comments. If you have any questions or need any
additional information, please contact the CODSIA project officer, Ms. Elaine Guth, at 703-

358-1045 or elaine.guth(@aia-aerospace.org,

: . i \
1 \. \ / U \ \
Robert T .Marlow

Vice President, Procurement & Finance
Acerospace Industries Association

P

Dan Heinemeier

President

GEIA

Electronic Industry Alliance

-/)

Chris Jahn
President
Contract Services Association

Sincerely,

ULl

Alan Chvotkin
Senior Vice President & Counsel
Professional Services Council

(e S~

Peter Steffes
Vice President, Government Policy
National Defense Industrial Association

Cynthia Brown

President
American Shipbuilders Association
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Attachment A

CODSIA Comments on Specific Questions
(FAR Case 2004-025, Government Property)

(CODSIA Case 05-06)

The Councils have requested specific comments on several parts of the proposed rule.
These are addressed below:

Question 1: Whether the proposed wording of paragraphs FAR 52.245-1 (f) and (g) are

clear in their intent; and whether the intent of paragraphs (f) and (g) could be achieved in
some other manner.

Paragraph 52.245-1(f)

Part 45.103 (a) (1) prescribes that Agencies shall “Allow and encourage contractors to
use voluntary consensus standards - - - and/or industry leading practices and standards to
manage Government property in their possession.”

Part 45.201(c) (3) requires the prospective offeror to submit “the voluntary consensus
standard or industry leading practices and standards to be used in the management of
Government property, or existing property management plans, methods, practices, or
procedures for accounting for property.”

Part 45.105 “Analysis of contractors’ property management system” includes at (a) “The
agency responsible for contract administration shall conduct an analysis of the
contractor’s property management policies, procedures, practices and systems.”

CODSIA comment: This part and 45.201(c) (3) need to be made consistent in their
requirements and terminology.

Paragraph (f) “Contractor plans and systems” establishes criteria for contractor plans and

systems. Specifying at (f)(1) “contractors shall develop property management plans and
systems - - - to enable the following outcomes:”

CODSIA Comment: Presumably, if all of these “outcomes™ were incorporated in these
plans and systems, the contractor would have adequate property control as required by
45.104(b). While couched in the term of outcomes, these are actually prescriptive criteria
with which” the Contractor “shall” comply. For example, the requirements for property
records require ten specific elements of data to be included in every property record
unless otherwise approved by the Property Administrator.

Notwithstanding the admonition for agencies to allow and encourage contractors to use
voluntary consensus standards and/or industry leading practices and standards to manage
Government property in their possession (45.103), this paragraph (f) enumerates in
checklist form the criteria with which the contractor must comply. Please note that these
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are not “practices” as prescribed in 45.104 (b), or 45.252 (g) (3), the yardstick by which a
contractor’s management of Government property is to be judged.

While paragraph (f) is clear in its intent, it is inconsistent with other parts of the proposed
rule. We recommend that the prescriptive language be removed.

Paragraph (g)

Paragraph (g) (3) provides that “Should it be determined by the Government that the
Contractor’s property management practices are inadequate or not acceptable for the
effective management and/or control of Government property _ - - and/or present an
undue risk to the Government, the contractor shall take all necessary corrective action - -
- 7. (Emphasis added.)

CODSIA Comment: This is consistent with 45.105 (b) in its citation of contractor
practices as the sole criterion for finding a contractor’s management of government
property inadequate or not acceptable. However, the term “practices” is not defined
within the rule. Commonly regarded as being the actual performance or application of
what has been advocated in principle, practices here appear to reflect the performance of
managing government property.

While this new approach to the protection of government property has a common sense
appeal, it is fraught with risk for both government and industry. A contractor’s property
management plans and systems are visible, tangible entities, subject to scrutiny by
various observers. A plan or system can be objectively analyzed and evaluated.
Reasonable people may agree or disagree over the content of the plan or system but these
conclusions are based on factual details, not speculative or emotional considerations.

The evaluation of a complex management system, involving possibly hundreds of
individuals, in multiple corporate organizations and locations must be objective. The
determination of the adequacy or inadequacy of a contractor’s system must be able to
stand the scrutiny of independent review by third parties. Perceptions of inadequacy
based on one or more individual’s personal views of compliance are too subjective for
this important task. Failure to ensure objectivity will certainly result in costly and
disruptive litigation.

To this end, it is recommended that the basis for evaluation be the contractor’s property
management plans and systems. These should conform to voluntary consensus standards
and/or industry leading practices and standards. Failure by contractor personnel to
comply with these tangible requirements can be dealt with individually based on the
circumstances. The question should be whether they complied with the stated plan or
system description, not whether the manner or way in which they performed their task
was considered to be adequate or inadequate by the Property Administrator.



Question 2: Facilities Contracts

The Councils requested comments on the instances in which there is a continued need for
coverage with regard to facilities type contracts.

CODSIA Comment: The proposed elimination of coverage of facilities type contracts

should not result in any significant problems. Use of properly drafted service contracts
should suffice.

Question 3: Special Tooling Clause

The Councils solicited comments on the deletion of 52.245-17, Special Tooling.

CODSIA Comment: We recommend that this clause be deleted. As industry has
previously commented, the clause serves no useful purpose under the current proposed
revision to the regulation.
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no-reply@erulemaking.net To farcase.2004-025@gsa.gov

11/18/2005 02:52 PM cc
bece
Subject Public Submission

Please Do Not Reply This Email.

Public Comments on Federal Acquisition Regulation; Government

Title: Federal Acquisition Regulation; Government Property
FR Document Number: 05-18516

Legacy Document ID:

RIN:

Publish Date: 09/1%/2005 00:00:00

Submitter Info:

First Name: Marion

Last Name: Matrazzo

Mailing Address: 1037 Watervliet-Shaker Road

City: Albany

Country: United States

State or Province: NY

Postal Code: 12205-2033

Organization Name: Mohawk Innovative Technology, Inc.

Comment Info: =m================

General Comment:Please refer to the attachment for my comments on Case
2004-025.

Thank you.

FAR_Case_2004-025_Comments-8000.pdf
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FAR Case 2004-025 Comments

1. Page 54882, first column, 31.205-40 [Amended]

It has been proposed to amend FAR 31.205-40, which reads: "(a) The terms “special tooling” and
“special test equipment” are defined in 45.101." The proposed amendment involves replacing
"45.101" with "2.101(b)." Currently 45.101 contains the definitions for "special tooling” and "special

test equipment,” while 2.101(b) does not currently contain these two definitions. Is 2.101(b) going to
be amended to include these definitions?

2. Page 54887, third column, (i) Equitable Adjustment
A. Specify the "Changes clause" indicated in the first sentence.

B. The second sentence states, "The right to an equitable adjustment shall be the Contractor's
exclusive remedy and the Government shall not be liable to suit for breach of contract for the
following." The "following" involve "Government-Furnished property" and "Government Property for
which the Government is responsible.”

This sentence seems to be somewhat limiting. For instance, if a Contractor must rely on
Government-furnished property in order to perform work on a Government contract and the
Government-furnished property is delayed, received in an unsuitable condition for its intended use,
substituted, not repaired or replaced, etc. as outlined in FAR 52.245-1(i)(1)-(4), the contract may not
be completed and equitable adjustment may not be a sufficient remedy for the Contractor.

3. Page 54888, second column, "(4) Submission requirements...(i) 30 days following the Contractor's

determination that a Government property item is no longer required for performance of this contract;"

30 days may be not be a sufficient amount of time for Contractors to produce inventory disposal
schedules for submission to the Plant Clearance Officer.

Either amend (i) to state "30 days, or such longer period as may be approved by the Plant Clearance
Officer [Government Property Administrator], following the Contractor's determination that a
Government property item is no longer required for performance of this contract;” or incorporate (i)
and (ii) to indicate "60 days, or such longer period as may be approved by the Plant Clearance
Officer, following (A) Contractor's determination that a Government property item is no longer

required for performance of this contract; (B) completion of contract deliveries or performance.”

Marion Matrazzo, Contract Administrator/Property Administrator
Mohawk Innovative Technology, Inc.

1037 Watervliet-Shaker Road

Albany, New York 12205-2033

(618) 862-4290 ext 41 Fax (518) 862-4291
mmatrazzo@miti.cc

11/18/2005 MRM in
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"Dr. John I. Paciorek" To farcase.2004-025@gsa.gov

<jipphd@earthlink.net> cc douglas.goetz@dau.mil
11/18/2005 03:40 PM bee
Please respond
| mooasstbopeiony Subject FAR Case 2004-025 Recommended Changes

| <jipphd@earthiink.net>

General Services Administration,
November 18, 2005

Regulatory Secretariat (VIR)

800 F Street, NW Room 4035

ATTN: Laurieann Duarte,
Washington, DC 20405

Ms. Duarte,
Please reference: FAR Case 2004-025

I am forwarding my recommended changes to the proposed Government property
regulations.

1. The clause at 52.245-1Government Property does not have a definition for
d€mrstewardshipd€e or &€estewardship responsibility.a€0 The word
a€estewardshipd€e is mentioned in 52.245-1 (b) (2) twice and also in
52.245-1(f) (vii) Relief of stewardship responsibility. If an official of the
Government is to relieve the contractor of stewardship it makes sense to
define what it means within the context of this clause.

Recommendation: Provide a definition of &€mstewardshipi€e and/or
d€mwstewardship responsibilityd€e in the definition section of this clause.
Nonexistent or ambiguous terms create compliance problems.

2. The clause at 52.245-1 Government Property does not have a definition for
an &d€eapproved scrap procedure.ad€l This term is used in 52.245-1(j) (1)
Contractor inventory disposal.

Recommendation: Provide a definition of an &€mapproved scrap procedured€ec in
the definition section of this clause. Nonexistent or ambiguous terms create
compliance problems.

3. The clause at 52.245-1 Government Property dees not have a definition for
a€epersonal property.d8€0 This term is used in (a) Definitions when defining
a€xEquipment, €l &€xProperty, €0 a€xSurplus property,4€e and a€xUnique
Federal Property.d€0 It is also used in Subpart 4.101 Definitions:
d€xProperty means all tangible property, both real and personal.&a€d
Recommendation: Provide a definition of &€wpersonal propertyi€ee in the

definition section of this clause. Nonexistent or ambiguous terms create
compliance problems.

4. The clause at 52.245-1 Government Property does not have a definition for
a€eindustry-leading practicesd€l]l or d€mindustry- leading practices and
standards.d3€0 This term is used in (b) (1) A€xThe system shall be adequate to
satisfy the requirements of this clause. 1In doing so, the Contractor shall
initiate and maintain the processes, systems, records and methodologies
necessary for effective control of Government property, consistent with
voluntary consensus standards and/or industry-leading practices and standards
for Government property management.d€d Voluntary Consensus Standards is
Tined 1o cotdon 2,101 buc lnausbry -lea iing pracrices and Landards are
Recommendation: Provide a definition of &€xindustry-leading practicesa€ed
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and/or industry-leading practices and standards&€0 in the definition section
of this clause. If it not important enough to be defined then omit it from
the clause. Nonexistent or ambiguous terms create compliance problems.

Subpart 45.105 Analysis of contractorsd€™ property management system (b) This
section states a€wif the contractor does not correct the deficiencies in
accordance with the schedule, the contracting officer shall notify the
contractor, in writing, that failure to take the required corrective action(s)
may result ind€” (1) Contract price adjustment;&€0 The Government Property
Clause at 52.245-1 does not contain adequate language sufficient to enable the
Contracting Officer to effect contract price adjustment.

Recommendation: The Government Property Clause at 52.245-1 needs language that
would strengthen the Contracting Officers position to effect a€mcontract price
adjustment.&€0 Contracting Officers who saw a€wcontract price adjustmenta€ce
in 45.105 (b) expressed a concern that this would be difficult to obtain
unless the Government provided enablers in the Government Property Clause at
52.245-1. The recommendation was either to provide the enablers in 52.245-1
or omit it in 45.105.

Respectfully submitted,

John I. Paciorek, Ph.D



A00Y- 25- 56

*Kontz, Pamela” To ™farcase.2004-025@gsa.gov™ <farcase.2004-025@gsa.gov>
<Pamela.Kontz@ssa.gov> cc
11/18/2005 04:29 PM bece

Subject Comments relevant to FAR Case 2004-025

The Social Security Administration submits the following comments on FAR Case
2004-025:

1. We believe that the rewrite does, for the most part, streamline and clarify the
polices and procedures governing Government furnished property. However, we
believe additional clarification is needed with respect to the applicability of FAR

Part 45 to Government property that is, or is included in, Government owned or

controlled office space that a contractor is authorized to use when performing
under a contract.

Based on discussions with others in the contracting community, there is
disagreement regarding the treatment of government property such as desks,
computers, phones, etc, that remain under the government’s control as
government furnished property subject to the requirement in FAR Part 45.
After reviewing the revisions to the affected subparts, particularly language in
the new clause at 52.245-1, we do not believe the intent of the revisions is to
cover the aforementioned circumstances. If this is in fact correct, then we
believe this should be made clear. However, if this interpretation is incorrect,
then we believe there should be an additional alternate to the clause at
52.245-1, or a new clause, that specifically addresses the contractor’s use of
government property that never leaves the government’s possession and for
which the government retains responsibility.

2. The FAR councils requested comments on the updated clause at 52.245-1,
specifically as to the clarity of its intent. We believe this revised clause is very

clear in its intent, and in fact its clarity was the impetus behind comment #1,
above.

Thank you for the opportunity to comment.
Pamela J. Kontz
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100 West Walnut Street  Pasadena, California 91124 + (626) 440-2000 * Fax: (626) 440-2630 * www,parsons.com

November 18, 2005

General Services Administration
Regulatory Secretariat (VIR)
1800 F Street, NW, room 4035
ATTN: Ms. Laurieann Duarte
Washington, DC 20405

Subject: Federal Acquisition Regulation; Government Property
Reference: FAR Case, 2004-025

Dear Ms. Duarte,

Parsons appreciates this opportunity to submit comments on this proposed rule. It has truly
been a long and challenging journey for the FAR Part 45 re-write.

We are very much looking forward to the implementation of this proposed rule. Many of the
proposed changes have been requested by Contractor Property Administrators and Government
Property Administrator’s alike for many years. We take no issue with any of the proposed
changes but ask for further clarification regarding how the proposed rule addresses flowdowns to
subcontractors from the prime regarding risk of loss? The original language is absent in the
proposed rule. While the proposed rule does address that liability rests with the Contractor it does
not address relieving the Subcontractor of liability with advance approval from the Contracting
Officer. Recommend inclusion of language found at 52.245-5 paragraph (g)(4) of the current
FAR......... “the Contractor shall require the subcontractor to assume the risk of, and be
responsible for, any loss or destruction of, or damage to, the property while in the subcontractor’s
possession or control, except to the extent that the subcontract, with the advance approval of the
Contracting Officer, relieves the subcontractor from such liability.” This verbiage should be
found at 45.104(b) of the proposed rule.

Thank you for considering this comment.

Respectfully,
<
Marc Radin

Vice President,
Contracts and Procurement
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no-reply@erulemaking.net To farcase.2004-025@gsa.gov

11/18/2005 05:22 PM cc
bce

Subject Public Submission

Please Do Not Reply This Email.

Public Comments on Federal Acgquisition Regulation; Government

Title: Federal Acquisition Regulation; Government Property
FR Document Number: 05-18516

Legacy Document ID:

RIN:

Publish Date: 09/19/2005 00:00:00

Submitter Info:

First Name: Nancy

Last Name: Garsik

Mailing Address: 2769 Inglewood Lane
City: Virginia Beach

Country: United States

State or Province: VA

Postal Code: 23456

Organization Name: FORSURVSUPPCEN

Comment Info: =================

General Comment:As a Government employee, I have been following the pending
revisions of FAR 45 (Government Property) for some time. Some of the
revisions would lead the Government from the "frying pan to the fire". With
this re-write (Proposed Rule), I am somewhat pleased, but hesitant. Our
taxpayers spend too much money on the Government, for Contractors, as well as
other Government employees, not to be held accountable.

Therefore, I am pleased (and I hope I have not overlooked it) that there will
not he a "threshold" of accountability. Under a prior revision, I read that
the Contractor would not have to account for any Government property costing
less than $5,000. We have a multi-million dollar contract with millions of
dollars of GFP in the hands of the Contractor. This is a very unique contract
and we do require our Contractors to account for every item (dollar), with the
exception of consumables, etc. If we allowed our Contractors to NOT account
for every item that costs $5,000 or less, I can imagine the LDD's, not
counting the costs to the Taxpayers. Secondly, I feel that the Government
should be more vigilant to what the Contractor is spending; therefore, I don't
see a problem with the Government being the Fidicary of Records, BUT there
must be set standards for everyone to follow and DOD should instruct and set
the standards for everyone under DOD (Defense Departments). Example: Groups
like DPAS and few others would love to separate the financial responsibilities
among the agencies, i.e., Navy, Army, etc., but these groups DO NOT understand
GFP. 1IF DPAS does not have anyone trained regarding GFP property management

courses (certified by DAU), how can they adequately help us with the financial
aspects?

In addition, I do feel that some of the paperwork is overburdening, but VERY
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IMPORTANT. If the work can be placed on the computer, in lieu of paper, I
welcome it, but accountability of Government's assets are extremely important,
not only to me as a Taxpayer, but to all Taxpayers in BAmerica! THANKS!
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20480
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General Services Administration
FAR Secretariat (MVA)

1800 F Street, NW, Room 4035
ATTN: Laurieann Durate
Washington, DC 20405

Dear Ms. Durate,

Thank you for the opportunity to comment on the proposed rule to amend Part 45 of the
Federal Acquisition Regulation (FAR) relating to Government Property. The Environmental
Protection Agency (EPA) has reviewed the proposed rule, FAR Case 2004-025, that was
published in the Federal Register on September 19, 2005.

We offer the following comments for your consideration.

1. Reference FAR 45.105(b)(1) - We do not believe that a contract price adjustment is
an appropriate remedy to be used if a contractor fails to correct cited deficiencies in the time
frame established by a corrective action schedule for the following reasons:

. It would be very difficult to quantify the contract price adjustment associated with the
failure to correct system deficiencies in a timely manner.

. EPA does not have Administrative Contracting Officers, who could compute the total
contract price adjustment (for all contracts) associated with a contractor’s failure to take
required and timely corrective actions. Therefore, the Contracting Officer for each
contract would have to determine whether a contract price adjustment is appropriate.
This could lead to inconsistent treatment from one contract to another.

. The use of contract price adjustments could result in extensive litigation being brought
forth by contractors.

Contractors who fail to make timely corrections to deficiencies cited in other system
reviews (i.c., estimating systems, labor systems, purchasing systems) are not subject to
contract price adjustments. This creates another consistency issue.

Intemet Adcirass (URL) ¢ htip://wnana apa.gov
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. Other alternatives can be used, in lieu of contract price adjustments, to encourage

contractors to correct their cited deficiencies in a timely manner (see FAR 45.105(b)(2)
and (3)).

2-

2. The proposed rule indicates that the Government intends to rely heavily on the
contractors' commercial practice to manage and dispose of Government property. However,
commercial contractors do not provide property to other contractors under their contracts.
Instead, contractors have developed procedures designed to dispose of their own property. It is
therefore unclear, how the use of "commercial practices" will apply to the management of
Government property under Government contracts.

3. The previous language in FAR 45.302-1 effected a broad prohibition on furnishing
property to contractors, with very limited exceptions. The proposed language in FAR 45.102(b)
simply states that Contracting Officers shall provide property to contractors when it is clearly
demonstrated: (1) to be in the government's best interest; (2) the benefit outweighs the increased
cost of administration; (3) providing the property does not substantially increase the
Government's risk; and, (4) the government's requirements cannot otherwise be met. We are
concerned that the proposed rule will make furnishing property to contractors much easier

administratively, and consequently will result in more Government property being furnished to
contractors.

If you have questions or require additional information, I can be reached on
(202) 564-4315, or you may have a member of your staff contact Larry Wyborski in our Policy
and Oversight Service Center on (202) 564-4369, or email Wyborski.Larry@epa. gov.

Sincerely,

LA

Ronald L. Kovach, Director

Policy, Training and Oversight Division
Office of Acquisition Management
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Subject Public Comment for FAR Case 2004-025

Ms. Parnell,

1 apologize for submitting this agency comment from Defense Logistics Agency (DLA) after the due date.
If | can be of further assistance, just let me know.
VIR,

Kerry Pilz

Acquisition Policy Branch, J-3311
Defense Logistics Agency
703-767-1461

The Defense Logistics Agency (DLA) submits the following comments regarding FAR Case 2004-025.

FAR Case 2004-025 (Federal Acquisition Regulation; Government Property) eliminates a current FAR
clause (52.245-17, Special Tooling). The elimination of the 52.245-17, Special Tooling clause and its
class deviation (DoD 98-00011), will greatly reduce the visibility and accountability of government-owned
tooling that is held in the possession of contractors. DLA recommends the substance of the DoD class
deviation to the special tooling clause be retained in Part 45 as an optional paragraph in ALT Il of the
basic property clause, 52.245-1.

Background:

The existing special tooling clause, 52.245-17, is specific on how and when the government takes title to
the property. DLA utilizes a DoD class deviation (98-O0011) to that clause that details the recordkeeping
required by contractors to maintain accurate accounts. The clause provides disposition instruction for the
contractor and the government on how tooling is to be shipped and disposed. It indicates how the tooling
is to be marked and identified to the government to maintain consistent accountability. Without the
clause, the inherent risk of loesing or misplacing government owned tooling will increase causing greater
expenditures to replace the lost special tooling. Manufacturing processes will be negatively impacted due
to the wait times involved in replacing the lost special tooling. Customer requirements will be delayed or
unfulfilled. Taxpayer dollars would be better employed in procuring new items than in replacing
misplaced or lost special tooling.

In DLA over a thousand tooling requests are processed each year for tooling that each costs thousands
of dollars. DLA currently owns 6,000 pieces of special tooling and borrows another 8,000 from the
Services for a total of 14,000 pieces. The tooling is used to make aircraft, ship, and tank parts, such as
engine turbines, cable assemblies, and ejection seats. The tooling can be quite small as for dies and jigs,
and also quite large, weighing as much as 20,000 Ibs. While the 14,000 pieces of special tooling are not
all being used at any one time for a contract, they can be in located in many geographic locations
throughout the U.S. to include military bases and contractor locations overseas including England and
Israel. DLA is responsible for the tooling that is borrowed from the Services. DCMA is not responsible for
providing property administration services for these contracts containing special tooling as many are for
small dollar value orders and are awarded on an FOB destination basis. There is no in-plant DCMA
inspector as there would be for large weapons systems contracts. Neither DLA nor DCMA has the
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resources required to closely monitor the many, many pieces of tooling in the hands of small
manufacturers. When a small company goes out of business it can be frequently difficult to retrieve that
special tooling. Thus, DLA relies on the special tooling clause to ensure the contractor records the

whereabouts of that tooling and to ensure it is in good working condition before returning to the
Government.

Without the substance of the special tooling clause, the traceability of the tooling is greatly diminished for
small contracts. Without the clause the end result will be that each time an item is procured another set
of tooling may have to be fabricated, significantly increasing overall costs to the government, lengthering
production lead times, and ultimately increasing customer waits during an uptempo environment. For
these reasons, DLA suggests that the special tooling clause provides an important function for the
government and elimination of its substance will create unintended and detrimental effects.

Recommendation:

To allow for proper oversight and accountability of government-owned special tooling in the possession of
contractors, the Proposed Rule should be amended as follows:

1) The Proposed Rule merges several current FAR clauses into a new proposed 52.245-1 clause.
Amend the new proposed clause 52.245-1 to add ALT Iil.

Add: 45.107(a) (4) Contracting Officer may use the clause with its Alternate Il when a contract calls for
Government provided or contractor acquired special tooling and additional oversight is needed, e. g, for
contracts awarded F.Q.B. Destination utilizing local property administration.

Alternate 1ll (Date). As prescribed in 45.107(a) (4), add paragraph (n) when Government furnished tooling
is fabricated, provided or acquired and local government property oversight is necessary.

(n) This contract requires the use of Government provided or contractor acquired special tooling.

(1) Special tooling is defined as: jigs, dies, fixtures, molds, patterns, taps, gauges, other equipment
and manufacturing aids, all components of these items, and replacement of these items, that are of such
a specialized nature that without substantial modification of alteration their use is limited to the
development or production of particular supplies or parts thereof or performing particular services. It does
not include material, special test equipment, facilities (except foundations and similar improvements
necessary for installing special tooling), general or special machine tools, or similar capital items. Special
tooling, for the purpose of this clause; does not include any item acquired by the Contractor before the
effective date of this contract, or replacement of such items, whether or not altered or adapted for use in
performing this contract, or items specifically excluded by the Schedule of this contract.

(2) Initial list of special tooling. If the Contracting Officer so requests, the Contractor shall furnish
the Government an initial list of all special tooling acquired or manufactured by the Contractor for
performing this contract (but see paragraph (3) for tooling that has become obsolete). The list shall
specify the nomenclature, tool number, related product part number (or service performed), and unit or
group cost of the special tooling. The list shall be furnished within 60 days after delivery of the first
production end item under this contract unless a later date is prescribed.

(3) Changes in design. Changes in the design or specification of the end items being produced
under this contract may affect the interchangeability of end item parts. In such an event, unless otherwise
agreed to by the Contracting Officer, the Contractor shall notify the Contracting Officer of any part nat
interchangeable with a new or superseding part. Pending disposition instructions, such usable tooling
shall be retained and maintained by the Contractor.

(4) Final list of special tooling. When all or a substantial part of the work under this contract is
completed or terminated, the Contractor shall furnish the Contracting Officer a final list of special tocling
with the same information as required for the initial list under paragraph (2). The final list shall include all
items not previously reported under paragraph (2), The Contracting Officer may provide a written waiver
of this requirement or grant an extension. The requirement may be extended until the completion of this
contract together with the completion of other contracts and subcontracts authorizing the use of the
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special tooling. Special tooling that has become obsolete as a result of changes in design or specification
need not be reported except as provided for in paragraph (3).

(5) Disposition instructions. The Contracting Officer shall provide the Contractor with dispositian
instructions for special tooling identified in a list or notice submitted under paragraphs (2), (3), or (4) of
this clause. The instructions shall be provided within 90 days of receipt of the list or notice, unless the
period is extended by mutual agreement. The Contracting Officer may direct disposition by any of thie
methods listed in subparagraphs (i) through (iv) of this paragraph, or a combination of such methods.
Any failure of the Contracting Officer to provide specific instructions within the 90 day period shall be
construed as direction under subparagraph (5) (iii).

(i) The Contracting Officer shall give the Contractor a list specifying the products, parts, or services
for which the Government may require special tooling and
request the Contractor to transfer title (to the extent not previously transferred under any other clause of
this contract) and deliver to the Government all usable items of
special tooling that were designed for or used in the production or performance of such products, parts,
or services and that were on hand when such production or
performance ceased.

(i) The Contracting Officer may accept or reject any offer made by the Contractor to retain items of
special tooling or may request
further negotiation of the offer. The Contractor agrees to enter into the negotiations in good faith. The
net proceeds from the Contracting Officer's acceptance of the Contractor's retention offer shall either be
deducted from amounts due the Contractor under this contract or shall be otherwise paid to the
Government as directed by the Contracting Officer.

(iii) The Contracting Officer may direct the Contractor to sell, or dispose of as scrap, for the account
of the Government, any special tooling reported by the Contractor under this clause. The net proceeds of
all sales shall either be deducted from amounts due the Contractor under this contract or shall be
otherwise paid to the Government as directed by the Contracting Officer. To the extent that the
Contractor incurs any costs occasioned by compliance with such directions, for which it is not otherwise
compensated, the contract price shall be equitably adjusted in accordance with the Changes clause of
this contract.

(iv) The Contracting Officer may furnish the Contractor with a statement disclaiming further
Government interest or rights in any of the special tooling listed.

(6) Additional Instructions. Tooling to ship shall be properly packaged, packed, and marked in
accordance with the directions of the Contracting Officer. Tooling to be stored shall be stored pursuant to
a storage agreement between the Government and the Contractor, and as directed by the Contracting
Officer. Tooling shipped or stored shall be accompanied by operation sheets or other appropriate data
necessary to show the manufacturing operations or processes for which the items were used or
designed. To the extent that the Contractor incurs costs for authorized storage or shipment under this
paragraph and not otherwise compensated for, the contract price shall be equitably adjusted in
accordance with the Changes clause of this contract.

(7) Subcontract provisions. In order to perform this contract, the Contractor may place subcontracts
(including purchase orders) involving the use of special tooling. If the full cost of the tooling is charged to
those subcontracts, the Contractor agrees to include in the subcontracts appropriate provisions to obtain
Government rights comparable to the rights of the Government under this clause (unless the contractor
and the Contracting Officer agree that such rights are not of substantial interest to the Government). The
Contractor agrees to exercise such rights for the benefit of the Government as directed by the
Contracting Officer.

(end of clause)
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